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RECENT FRENCH WORKS ON INSURANCE. ' 


Tne insurer, in the fantastic but picturesque language of the 
middle age, “ buys danger and sells safety.”” Certainly, there is 
not, in the multifarious demesnes of the law, any one subject more 
instructive in itself, or which brings us into closer contact with the 
business of man. Relations of individuals and relations of states, 
the early growth of trade, the grandest operations of commerce, 
peace and war, are all recorded on its ample page. We have 
intended for some time to take notice of the recent works published 
in France on the law of insurance. The fecundity of the Parisian 
press knows neither stint nor bounds, and the activity of their jurists 
keeps almost equal pace with that of their mere men of letters. 

Of the works before us, two, those first named, are exclusively 





' Guide de l’Assureur et de l’'Assuré en matiere d’Assurances Maritimes, ete., 
ete. Par Gasriet Laronp, ex Capitaine et subrécargue et Directeur de la Com- 
pagnie des Assurances Maritimes “ L’ Union des Ports.” Paris. 1837. 

Traité Théorique, Pratique et Complet des Assurances Maritimes, ete., ete. Par 
MM. Giravpeav, Avocat, et Covrrots (de Sezannes,) Redacteurs du Repertoire et 
des Annales du Droit Commercial. Paris. 1837. 

Commentaire sur les Principales Polices d'Assurance Maritime, usitées en 
France, (Paris, Bordeaux, Marseille, Le Havre, Nantes, Rouen, Dunkerque, Ba- 
yonne.) Par Cuartes Lemonnier, Docteur en Droit, Avoeat & la Cour Royale de 
Bordeaux 2 Vols. Paris. 1843. 

Traité General des Assurances Maritimes, Terrestres, Mutnelles et sur la Vie. 
Par Istporr Atavzer, Avocat, sous-Chef du Cabinet Particulier du Ministre de la 
Justice, etc. 2 Vols. Paris. 1843. 
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practical: manuals intended for the practical merchant, under- 
writer, insurance lawyer. The subject of insurance has by no 
means been monopolized, either in England or on the continent, 
by the legal profession. Weskett, the author of one of the earliest 
works in England, was a merchant ; and the German commercial 
world may boast, in this particular, the names of Magens and 
Benecke, both of whose works appeared first in German, and were 
subsequently translated into English. Magens was the first, on the 
subject, in our language ; and Benecke’s Treatise is still one of the 
very best. The third work in the list, that of M. Lemonnier, is of 
a mixed character, comprising, with the history of the law of in- 
surance, a practical exposition of the various policies now in use in 
France ; while the fourth, that of M. Alauzet, has a higher aim, and 
endeavors to give a philosophical exposition of the entire subject. 

Of the two works which, as we have said, are mainly practical, 
we shall take a cursory notice. Of the others, those of MM. Lem- 
onnier and Alauzet, we shall speak more in detail. 

The reasons why the French law is so little cultivated with us, 
are sufliciently obvious, though equally unfortunate. Independent 
of the difference of language, their jurisprudence rests upon a code, 
while ours and the English are formed in the main of a great 
body of unwritten law. The subject of insurance must be exam- 
ined by the American student in upwards of a thousand cases.’ 
There it exists without order, arrangement, or analysis. For these 
he must be indebted to his own study or to the treatise maker : to 
Phillips, to Marshall, or to Park; while the French lawyer finds 
the whole body of the law, on this subject, reduced to form and 
method, in one hundred and five articles, and less than twenty 
printed pages of the Code de Commerce. 

There is in France no doubt a considerable body of law, deriving 
its origin from the decisions of their tribunals, of which Sirey’s 
Edition of the Code affords sufiicient proof; but on the continent, 
indeed, wherever the civil law prevails, the distinction between the 
written and unwritten, between statute and common law, seems 
to be very imperfectly apprehended.’ For instance, M. Lafond, in 
the work before us, falls into the blunder of confounding the common 
law with the custom of merchants. He says, ‘I will cite an instance 
to show the difference between the law and custom. At London, 
the policy declares that the insurer undertakes the peril of wars. But 





1 See Table of Cases, prefixed to Phillips’s second edition of his work on in- 
surance. 

* M. Dupin’s Jurisprudence des Arréts furnishes the strongest proof of the slow 
growth in France of any body of judicial law; we find the same evidence in 
almost every French treatise on jurisprudence. 
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in ease of capture by an English vessel, the underwriter is not 
obliged to indemnify the assured, if a subject of the nation at war 
with England.” Here the principle of the common law, which 
avoids all contracts with an alien enemy, or, as the case may be, 
suspends the remedy, is supposed to be a custom. 

We shall proceed very briefly to give an analysis of the 
works before us, rather with the object of inducing our readers to 
examine for themselves, than with the intention or hope of present- 
ing any sufficient view of the contents of our authors. 

M. Lafond’s Guide for the Underwriter and Assured (Guide 
de |’Assureur et de |’Assuré), is what it purports to be. It con- 
tains practical directions for all parties to the contract —under- 
writer, insurance broker, and merchant; and gives such infor- 
mation as may render these directions more serviceable: as to 
the character of ports, the length of voyages, the character of 
different cargoes and of the vessels of different nations, an abstract 
of the policies of the principal commercial ports of the world ; 
and ends with a very useful glossary of the technical terms used in 
the business of insurance. In regard to the French policies, the 
work is very full and, we believe, accurate. ‘The experience of 
the author as a master of vessel, supercargo and underwriter, should 
make it so. In regard to other countries, but more particularly 
in regard to our own, we have some few hasty remarks to make. 

The most striking difference between the system of insurance in 
force in &ngland and in this country, is the feature of technical 
total loss. ‘This is wholly unknown in England. ‘There the 
articles, whether ship, cargo or freight, must be wholly lost, or de- 
stroyed, to be wholly paid for, that is, to constitute a claim for a total 
loss. In France, by the code, a total loss is paid for, when the 
injury amounts to a deterioration of three-fourths of the value of 
the articles insured; and this constitutes a lechnical total loss. 
This provision, however, of the Code is departed from in many of 
the French policies, so as greatly to limit the doctrine. Vid. 
Lemonnier, v. ii., p. 52. This principle we have adopted and 
apply to all subjects of insurance, only taking the ammount of one 
half instead of three-fourths. 

But M. Lafond appears entirely ignorant of this; for, classing 
together “* London, Liverpool and the United States,” he says, 
“the thing insured, if not entirely destroyed, or lost, is only settled 
for on the basis of a partial loss :’ '—as we have shown, an entire 

1 “ A Londres, Liverpool et aux Etats Unis, et sur toutes les places qui suivent 
les coutumes de Londres, l'objet assuré n’est admis qu’en reglement d’avaries s'il 
n’est pas enti¢rement detruit ou perdu.” P. 225. 


gfe ee ai tee met 


ee Type hk 











52 RECENT FRENCH WORKS ON INSURANCE. 


error, an error which M. Lafond makes the more apparent by 
stating the one half or fifty per cent. rule as existing at Trieste, 
We notice several other inaccuracies. Under the head of New 
York, we are referred for an abstract of its policy to the head of 
London and Baltimore. At Baltimore we are told that the policies 
contain a clause referring all controversies to arbitration. Not only 
does this clause not exist in the New York policies, but by a well 
settled rule of law, if inserted, it is a mere nullity. Again, we see 
no mention whatever of the “ Rotten clause,’ by which (a marked 
peculiarity of the American policies) a survey and condemnation 
for rottenness discharges the insurer, without reference to the facts, 
or the previous duration of the unseaworthiness. M. Lafond thus 
warns underwriters against American vessels: “ Les navires Ame- 
ricains qui ne sont pas de premiére classe, méritent peu de con- 
fiance. Leur cons‘ruction, qui n’a d’autre but que celui d’une 
grande marche, est généralement faible, et donne, en consequence, 
lieu a des avaries considérables.” (page 25.) In regard to vessels 
generally, he exhibits an unfavorable disposition: ‘Ce sont les 
assurances par corps qui occasionnent toujours Je plus de pertes 
aux assureurs,” (p. 29)—an opinion, we believe, largely enter- 
tained in this country. M. Lafond’s work requires no farther 
notice. As regards French insurances, French policies and the 
general course of the business in that country, we doubt not it is a 
useful compilation : in regard to other countries, it is very imperfect 
and not very accurate. 

M. Lafond’s work contains some statements in regard to the 
amount of French insurance, which are curious as showing the 
relative commercial movement of the two countries. 

The amount of insurance done at the principal ports, he gives as 


follows, (p. 224): 


Paris underwrites 175,000,000 frances, prem. 3,000,000 
Havre ” 100,000,000“ * 1,500,000 
Nantes “ 85,000,000 « “ 1,400,000 
Bordeaux - 175,000,000“ «3,000,000 
Marseilles “ 200,000,000 « 2,500,000 


Sundry smaller 

ports, Dunkirk, $  § 

Rochelle, &c., 

Total amount of risks, fr. 1,000,000,000 ; of prem., fr. 15,500,000 
or, or, 


% 200,000,000 % 3,000,000 


At the city of New York alone much more than this is done. 


.- 
n~ 


965,000,000 « ‘ 3,600,000 
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‘There are in that city eleven companies, of the business of which 
we have statements, during the last year, from seven, as follows : 


The Atlantic Mutual, Premiums, $965,764 73 
The Sun Mutual, 6“ 636,275 OL 
The Mutual Safety, * 615,239 00 
The Merchants Mutual, “ 831.888 97 
The Alliance Mutual, “ 288,626 45 
The American Mutual, 262, 344 97 
The General Mutual, 6 309,484 54 





$3,409,623 67 


Of the mutual character of these establishments we shall say 
something hereafter. We are referring, at present, only to their 
business. Now, the first three companies named each do more 
insurance than all Paris put together. We make the comparison 
merely to show the activity of this country. 

The second work in our list, that of MM. Giraudeau and 
Courtois, though of more modest size, is of greater pretensions. 
It is intended to give an idea at once theoretical and practical of 
the subject of insurance as regards France. It is divided into nine 
chapters: 1. History; 2. Nature, subject and form of the contract ; 
3. The rights and duties of the assured; 4. The duties of the as- 
surer; 0. The return of premiums; 6, Limitations of the right of 
recovery, &c.; 7. Jurisdiction and practice ; 8. Registration and 
stamp; 9. Precedents and forms. ‘This little work is of more 
practical utility for any person desirous to compare the legal ana- 
logies existing between this branch of our law and that of France, 
than any we know of. ‘There are no long dissertations on moot 
points. It is a concise statement of the law, with very copious 
reference to authorities, and compressed into very brief compass. 
It is of very decided practical value. 

M. Lemonnier’s work is, as the title imports, a Practical Com- 
mentary on the Principal French Policies. His preface sums up, 
with great simplicity and perspicuity, the origin and development 
of the contract. He thus speaks of its growth and establishment. 
** Originating, according to ail appearances, on the coast of the 
Mediterranean, that common cradle of the commercial institutions 
of Europe, obscurely practised in the south, and perhaps in the 
northern countries, during the thirteenth and fourteenth centuries, 
established about the beginning of the following century by the 
Ordinance of Barcelona, successively adopted and perfected by the 
northern countries during the sixteenth century, the contract of 
marine insurance obtained, about the beginning of the seventeenth 
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century, by the theory of abandonment, its present degree of per- 
fection.” (Pref. p. 71.) 

M. Lemonnier, whose ideas in many respects coincide in a very 
striking manner with those of M. Alauzet, speaks at some length 
of the various application of which the contract is susceptible, and 
gives the following list of the companies authorized by the French 
government since 1830, (Pref. p. 78) : 

Insurances against marine and inland risks, all receiving 


premiums, , ‘ . ° , ; , : Is 
Insurances against fire (12) (premium) and mutual (31), . 43 
= * Ja gréle (8) mutual and (1) premium, . y 

- *¢ mortality among cattle or murrain (1) 
premium and (3) mutual, . ; ° ‘ . ; d 
Insurances on lives, . : . : ; ° : . 6 
80 


As to the mutual insurance companies in France, they are 
entirely different from what is here understood by that name. 
They are there mere associations of individuals, who render them- 
selves personally and individually responsible for all losses ; and 
M. Lemonnier justly finds fault with their slow and incomplete 
operations. ‘ 'l'here is,’’ he says, ‘no certain and instantaneous 
indemnity.” Pref., p. 80. This objection is entirely obviated by 
our system recently introduced. M. Lemonnier mentions and 
condemns the plan, which, as we shall hereafter see, M. Alauzet 
proposes, of making the government the head of a great national 
sysiem of mutual insurance throughout the whole kingdom. 

He introduces his commentary with some Nolions Generales, in 
which various questions are discussed. Whether the contract must 
be void if not reduced to writing, the proper jurisdiction, the duty 
of brokers and notaries, misrepresentation and concealment, and 
the general leading rules of the contract, are briefly touched on. 

In regard to the premium, we see that the French practice is the 
same as ours: the premium is paid by a note. ‘The form of the 
security, however, difiers. On a voyage policy, the note is declared 
payable two months after the arrival of the vessel, to be received in 
payment of loss, and not to be negotiable till after the arrival of the 
vessel at its port of destination. This note is evidently made with 
more care than ours, and by its non-negotiability provides against 
the case of insolvency on the part of the company, or fraud on the 
part of their agent, in a very satisfactory manner. 

M. Lemonnier proceeds to comment seriatim on the clauses of 
the French policies, taking those used at Paris and at Bordeaux as 
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the basis of his observations. On this subject it-is again quite 
curious to observe how small a part decided cases perform in 
French jurisprudence : Pothier, Emerigon, Boulay Paty, Estrangin, 
and numerous other authors are largely cited ; but adjudged cases 
are rarely referred to. In Phillips, or Park, very different is the 
proportion between the citations of treatises and of reported cases. 

It is not our purpose to examine the French Policies at length ; 
a few marked differences will be noted. The first, and indeed the 
most important difference is, as we have said, that in regard to 
technical losses. It is well settled in England, that the loss to be 
paid as ¢ofal must be total, that is, that the thing insured must be 
actually and totally lost. This has undergone a very material 
modification in the United States. A loss of fifty per cent. on the 
article insured is good cause of abandonment. ‘This is subject to 
the reduction of ‘onsthied new for old on vessel and materials, 
which, on such subjects of insurance, makes three-fourths of the 
whole amount ; but on goods it is fifty per cent. The Paris and 
Bordeaux policy (Lemonnier, vol. i, p. 2,) permits an abandonment 
of goods when injured to three-fourths of their value. On vessels 
it is only allowable in case of absolute innavigability produced by 
shipwreck, or stranding with breaking (échouement avec bris)'; and 
the Code, art. 369, which permits abandonment for any case, 
whether on goods or vessel, for three-fourths per cent. loss, is thus 
departed from, as to the vessel, by the mutual contract of insured 
and assurer. 

The principle of technical total losses, and the fact of the contro- 
versy being always in this country between an individual and a 
company, has given a marked color to the law of insurance. It 
has appeared a struggle between an humble individual and a vast 
corporation ; and this bias, potential enough with the jury, has 
been even felt by judges. Add to this the temptation, held out by 
the fifty per cent. rule, to turn any stranding into a total loss, by 
surveys declaring the vessel seaworthy by reason of the expense of 
the repairs, and the almost utter impossibility of disproving their 
statements, —and your insurance law is pretty well modified. We 
have Jong thought that the companies would be ultimately driven 
into the adoption of a clause more beneficial, not merely to them- 
selves but to all the interests of commerce ; for, although the in- 








1 Whenever the vessel, having come in contact with a foreign substance, récif, 
shoal or bank, with such violence that she is entirely broken, or damaged in some 
essential part, is averted in its course and not in a condition to continue its navi- 
gation, there is €chouement avec bris ; of course a very different thing from simple 
échouement, or stranding without bris. 
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surers are struggling for themselves and their dividends, they are, 
in fact, the representatives of fair dealing, honesty and safety. 

The one-third rule, new for old, which with us is matter of 
custom, is introduced into the French policies by an express clause 
(vol. ii., p. 170.), inserted however within twenty years. 

M. Lemonnier goes into a subsequent examination of the 
policies of Marseilles, Havre, Nantes and Rouen. But our limits 
will not allow us to follow him in a minute review of this part of 
the work. We quit our notice of it with regret: regret at being 
obliged to make so brief and superficial a review of so valuable a 
work, one so full in its statement of the French law, and so valuable 
to every lawyer who looks upon the insurance code with eyes of 
enlarged and liberal reflection. 

We now approach the last of the works at the head of our list, 
that of M. Alauzet. A striking account of the origin of the con- 
tract of insurance is given by both, by M. Lemonnier (Pref. p. 
42, et seq.) and by M. Alauzet, vol. i., p. 52, et seq.; and as 
it is quite new, we give a summary of it, taken mainly from the 
latter work in which it is more fully developed. ‘The subject is 
the more worth attention as it has escaped all the modern writers 
on the subject. Weskett (1781) makes no mention of the matter 
whatever. Magens (1755) goes no further back than the Barce- 
lona Ordinance of 1435, and Mr. Sergeant Marshall abandons his 
search at the same point. Park breaks down at the same place, 
Emerigon throws no light on it, and neither Pothier, Pardessus, nor 
our own Phillips have anything whatever on the subject. 

Some of these authors have discussed the question whether the 
well known texts from Livy, Suetonius and Cicero prove the con- 
tract to have existed among the ancients. It has always seemed to 
us that there was nothing whatever to sustain the argument of 
insurance being known to the Romans. We have grouped the 
texts together, as they will be found below ; and this brief note 
comprises all that the laws, literature or history of Rome give us 
on the subject.’ 





1 Laodicew me predes accepturum arbitror omnis pecuniw publica, ut et mihi et 
populo cautum sit sine tecture perioulo. — Cic. lib. 2, Epist. 17. 

Ad conducendum tres societates aderunt hominum un-deviginti, quorum duo 
postulata fuere, unum ut militia vacarent dum in eo publico essent, alterum ut 
que in naves imposuissent, ab hostium tempestatisque vi publico periculo essent ; 
utroque impetrato, conduxerunt, privataque pecunia respublica administrata est. — 
Liv. 23, No. 49. 

**Quia publicum periculum erat a vi tempestatis in iis que portarentur ad exer- 
citus.”— Liv. 25, No. 3. 

‘“‘Nam et negotiatoribus certa lucra proposuit, suscepto in se damno si cui quid per 
tempestates accidisset.” — Suetonius, Claud. ec. 18. 
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Mr. Duer of New York (in his Lectures on Marine Insurance, a 
work, we hope, destined to a speedy completion,) has very ingen- 
iously endeavored to answer the formidable argument drawn from 
the absolute silence of the Justinian Code, by a reasoning Ueduced 
from Dig. Lib. XIV., 'Tit. I., De Lege Rhodia de Jactu, § 9, in 
which the Emperor Antoninus, in reply to a petition, says, in Mr. 
D.’s translation: “ The earth is subject to my dominion; the 
seas to that of the law. Let the case be determined by the 
Rhodian Law on Naval Affairs, the provisions of which I direct to 
be observed in future in all cases when they are not repugnant to 
the laws of Rome.”’ And he argues that the silence of the Digest 
and Code are to be accounted for by the fact that the subject of 
insurance, with other maritime matters, were provided for by the 
Rhodian laws, which have not reached us. 

On this it is to be remarked, in the first place, that as to whether 
this language is that of the Emperor Antoninus or that of the 
jurisconsult Volusius Mecianus, who reports it, the critics disagree ; 
Bynkershoek holds the former, Godefroy the latter opinion (Azuni 
des Lois Maritimes, vol. i., p. 114); and secondly, that the trans- 
lator gives a prospective force to the language which the original 
has not. ‘I'he phrase “* Lege id Rhodia que de rebus nauticis pre- 
scripta est judicetur, guatenus nulla nostrarum legum adversatur,”’ 
has nothing in it which answers to the version “in future in all 
cases.” 

But the answer drawn from the silence of the Digest, fails, 
because the Digest is nof silent on maritime matters. It abounds 
with provisions which, on this construction, should only be found 
in the Rhodian laws, and would be as superfluous and out of 
place as any provision on insurance. ‘Take, for instance, the fol- 
lowing Titles: Naute Caupones Stabularii (Dig. Lib. IV., Tit. 
9.); De Lege Rhodia de Jactu (Lib. XIV., Tit. 2.), covering 
the whole subject of general average De Exercitoria Actione (same 
book, 'Tit. 1.), De Nautico Fanore (Lib. XXII., Tit. 2.) And see 
Azuni Des Lois Maritimes contenues dans le Digeste et dans le Code, 
art. lll. and v. So that the duties of master and mariner, the sub- 
ject of general average, and that of bottomry, are all treated of in 
the Justinian Code, while insurance is not alluded to. This fact, 
coupled with the extreme paucity and meagreness of any proof 
drawn from history, seem to us conclusive : a conclusion which we 
submit, with all deference, to so profound a master of the law of 
insurance as Mr. Duer. 

If this be so, the gradual growth of the contract in modern times 
becomes of still more interest, and for that we propose now to draw 
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on the authors before us. We should be inclined to believe, in the 
absence of other facts, that the contract of insurance had taken its 
rise in some way from that of bottomry or respondentia. This 
contract, not only well known to the ancients, but digested and 
treated of by their lawyers (Emerigon, par Boulay Paty, Paris, 1827, 
vol. 2., p. 407,) is, indeed, in itself almost a contract of insurance. 
Known to the ancients as the pecunia trajectitia, pecunia nautica 
and fenus nauticum, in latter days, on the continent, as bomeri: 
and argent trajectice, now treated of in the French Code under the 
name of contrats a la grosse or preét a la grosse aventure, this con- 
tract is evidently the origin of insurance. In the clear language of 
Pardessus (vol. iii., p. 482, part. iii, tit. 6, § 887,) “ the contract of 
bottomry or respondentia is closely related to marine insurance. 
In one the lender takes the risk, in the other the insurer. In one 
the profit or marine interest, in the other the premium, is the price 
of the marine risk, which is borne on the same principles, and may 
be modified in the same manner. The rate of this interest or 
premium is higher or lower according to the duration or nature of 
the risk or of the agreement.” 

It is, accordingly, from the contract of bottomry that the writers 
before us deduce that of insurance. The former contract was well 
known to the ancients and to the commerce of the middle ages. 


Interest was, however, always odious in the eyes of the Church of 


Rome. Mutuum dantes nihil inde sperantes—was its maxim, and 
every species of profit resulting from loans had been forbidden. 


The contract of bottomry, although carrying with it a high rate of 


interest, still did not come within the spirit of its prohibition, 
because the risk of the destruction of the property pledged entered 
into the transaction. But even this did not appear sufficient to the 
See of Rome, and in the middle of the thirteenth century, Gregory 
IV. published the decretal Naviganti vel Eunti ad Nundinas. 
It is to be found in the 19th chapter, De Usuris, of the collection 
published by Gregory in 1234. The decretal is in these words : 
** Naviganti vel eunti ad nundinas certam mutuans pecunie quanti- 
tatem pro eo quod suscipit inde periculam recepturus aliquod ultra 
sortem, usurarius est censendus. I/le quoque qui dat decem solidos 
ut alio tempore totidem sibi grani, vini, vel olei mensure reddantur, 
que, licet tune plus valeant, utrum plus vel minus solutionis tem- 
pore ferunt valiture, verisimiliter dubitatur: non debet ex hoc 
usurarius reputari. Ratione hujus dubii etiam excusatur qui pannos, 
granum, vinum, oleum, vel alias merces vendit ut amplius quam 
tunc valeant in certo termino recipiat pro eisdem.’” Which 
may be thus translated : He who lends to any one, about to go to 
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sea or to any public fairs or markets, a certain sum of money for 
the risk which he (the lender) takes on himself on condition of 
receiving something beyond the principal, is to be held a usurer., 
He, also, who gives ten solidi on condition that at some future 
time so many measures of grain, oil or wine be returned to him, 
although it is doubtful whether they are of more present value, or 
will be worth more (than the sum lent) at the expiration of the 
time fixed, is not, on this account, to be considered a usurer. On 
the ground of the same doubt, he is also to be excused who sells 
cloths, grain, wine, oil, or other merchandise, on condition of re- 
ceiving more at the expiration of a certain time than they are then 
worth. 

The casuists endeavored at first to evade the decretal by a con- 
struction founded on the “ J//e quoque,” and the “ Ratione hujus 
dubit etiam ;’ but the effort proved unavailing, and they were 
driven to a different stratagem. “In reflecting on the nature of 
the contract of bottomry, (Alauzet, p. 55,) in order to find a mode 
of eluding the papal prohibition, they discovered that the agreement 
could be subdivided into two parts, the one a /oan on which it was 
not allowable to stipulate for any interest without vitiating the 
whole transaction, and the other the price of the risk run by the 
lender. It had not occurred to the popes that these two simul- 
taneous agreements could be severed ; but what the sovereign pon- 
tiffs had not done, was undertaken by others. If the loan was made 
mera caritate, that satisfied the church; for profit not being pro- 
hibited in any other contract, nothing prevented the lender from 
stipulating as the price of the second agreement an uncertain profit 
for a fortunate arrival.” Santerna held that it never could be 
presumed that the loan was made a condition and a part of the 
other agreement, and that consequently usury could never be 
established : a position, however, doubted, and denied by 
Straccha. ‘Thus was eliminated or sublimated, from the contract 
of bottomry, one altogether new, called Susceptio periculi: As- 
sumption of the risk: Insurance. 'The contract thus called into 
existence by the church, was, however, long considered only as a 
modification of the old contract of bottomry, and this, as M. Alau- 
zet well says, will account for the fact of its having for a long time 
remained under the control of the laws which regulated the more 
ancient contract. There is great appearance of truth in this ac- 
count of the origin of insurance, and it seems to us extremely 
probable. 

M. Alauzet’s work is divided into two parts. The first contains 
the history of the contract, and the new developments which it is 
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susceptible of receiving. ‘To the most important facts in regard to 
the origin of the contract we have already alluded ; the chapters 
on its new application are very interesting. M. Alauzet looks on 
insurance as a grand conservative institution, as a sort of com- 
pensation balance, modifying the contraction and expansion of 
individual fortune to which the accidents of trade give rise, 
The extension and development of the contract he, therefore, 
regards with great interest, and considers the various new interests 
to which it may be practically applied. Dividing insurance into 
civil and commercial, he subdivides the former into insurance of 
patrimony or inheritance and of incomes (patrimoines et revenues), 
the second into insurance of profits and on solvency. (Vol. i., p. 


121.) 


Those who know the very slow growth of this valuable contract, 
who recollect how long, after marine insurance was virtually known 
under the guise of general average and bottomry, it was before it 
assumed its present more definite shape ; how long it was, after 
marine insurance was established, before the contract was applied 
to fire ; what a considerable interval elapsed before it was prac- 
tically applied to lives, and lastly, how great a modification has 
been recently made by the introduction of the mutual principle, 
under our own eyes, will not reject M. Alauzet’s suggestions 
hastily, or without reflection. 

In regard to the insurance of patrimony and income, after sug- 
gesting ‘the difficulties attendant on private individuals and com- 
panies, the importance of the object itself and the impossibility of 
any compulsory insurance of this kind, M. Alauzet goes on to say, 
“that the end in view would be reached if all the property of 
France was invested in a vast mutual insurance company to guar- 
anty against the risks which attack property. It is evident that 
the government alone can be placed at the head of such an ope- 
ration.”’ ‘This, in other words, gives the government the monopoly 
of the business of insurance; and M. Alauzet goes on to combat 
the various objections which may be raised to it. 

It will not be surprising, to any one who well understands the 
situation of France, that what would be the leading and controlling 
objection to such a plan here, viz., the enormous power conferred 
on the government, the unnecessary and unwise interference with 
individual enterprise, finds little favor in the mind of the author. 
And it seems that the idea of making the government a great 
insurance company is not new. M. Lemmonnier gives in his work 
a list of various writers who have heretofore made the suggestion. 
It is very idle to comment on such a proposition without a very 
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distinct conception of the country to which it is sought to be ap- 
plied. France is, in some respects, very like ourselves : without 
any hereditary aristocracy, without a church, with a perpetual 
division of estates, there are at first sight very striking points of ac- 
cord. On the other hand, there are perhaps differences as striking. 
It is the most centralized government, which is at the same time a 
highly civilized one, on the face of the globe. Ours is certainly 
the least. ‘The state and local governments, to the American, are 
almost everything : for the Frenchman everything is done at Paris. 
Here the government is carried on at the extremities : in France at 
the centre. ‘This difference, great on paper, becomes immense in 
its practical results, and scarcely admits of any deductions or in- 
ferences from the one state of things to the other. We, therefore, 
content ourselves with stating M. Alauzet’s proposition. 

As to commercial insurances, M. Alauzet divides his sugges- 
tions into those which regard profits and solvency. Profits are 
not insurable by the French Code (EKmerigon, par Boulay, part i., 
p. 239,) and we are not certain that we understand M. Alauzet’s 
suggestion with regard to them. In England an insurance on 
profits is legal, but the assured cannot recover unless he shows that 
the property would have brought a profit if it had arrived. Eyre v. 
Glover, (16 East, 218.) With us, on the contrary, an interest in 
the goods is sufficient to entitle the assured to recover on a policy 
on profits, if assured as such, without any inquiry as to what would 
have been the results of the adventure if the goods had arrived. 
Patapsco Ins. Co. v. Coulter, (3, Peters’s Rep. 222,) and Alsop v. 
Commercial Ins. Co., (1 Sum. 451.) 

Insurance on profits, properly speaking, are extremely rare in 
the United States; while it is very frequent in the policy now 
almost uniformly valued, to overvalue the property in such a way 
as to cover a profit of ten or fifteen per cent. ; and this is done in 
France by an evasion of the law. (Alauzet, vol. i., p. 487, and 
Lemonnier, i., p. 115.) 

M. Alauzet decidedly condemns the former doctrine as leading 
to an impracticable inquiry, and inclines to one differing from 
both. He says (p. 155): “ We prefer an insurance of profits 
certain and realized at the moment of departure, not only against 
the danger of navigation but against all the mishaps that the prop- 
erty once unladen may suffer in the market, which are of a kind to 
injure the success of the adventure.” ‘This is evidently very dif- 
ferent from anything now practised in any of the great commercial 
countries. 

In regard to insurance of solvency, M. Alauzet declares himself 
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against all usury laws so far as commercial operations are con- 
cerned, and would add to this an insurance system of all debts, 
and well says, that this, if the insurer is also the lender, would be 
a sort of bottomry. In regard to this subject, insurance, by way of 
guaranty, might, it seems to us, be of very happy operation ; and 
we see see, by the Vestiges of Creation, that the contract of which 
we are speaking, has been recently applied in London to the 
fidelity of clerks. ‘That it will receive new and fuller development, 
seems to us in the highest degree probable. An insurance of 
solvency is already in fact extensively known to the practice of 
every commercial country. ‘The indorsements, on which banking 
operations are so entirely based, the guaranty of auction houses 
and commission dealers are nothing but an insurance of solvency ; 
and we see no reason why corporate facilities should not be ex- 
tended to this legitimate branch of business. 

An insurance of solvability is known to the French law as to the 
solvency of insurers, as Straccha says, “‘ Ego autem post assecura- 
tionem factam dubitans Titium non esse solvendum et sic in bonis non 
habere valorem mercium mearum, aut pecunias assecuratas, super hoc 
ab alio me assecurari feci. Num hee secunda valebit assecuratio ? 
Et valere dicendum est.” 

In France the solvency of the insurer is assured. With us and 
in England, the insurer assures himself, giving rise to the familiar 
head of re-insurance ; and again, the same object may be effected 
by a second or double insurance. We see, too, by M. Alauzet’s 
work (i., p. 303,) that there are several companies in Paris which 
insure against accidents caused by carriages and horses in the 
streets. 

The remainder of M. Alauzet’s work is devoted to the con- 
sideration of the law of insurance as applied to marine interests, 
fire and lives, with some remarks as to mutual insurance. The 
work is written in a spirit of careful investigation and sound re- 
flection, and will be of both interest and profit to any one, however 
conversant with the subject. We shall briefly touch upon one or 
two points considered by the author. 

The question how far creditors can insure in their own name the 
property of their debtor, is discussed at length (p. 201) in regard 
to creditors at large (créanciers chirographaires), and mortgage or 
lien creditors (hypothecaires.) ‘To this division M. Alauzet objects, 
and says in the United States assurance is allowed to be made by 
any creditor. This is not so. Jnéerest is the first thing required by 
our law, as by that of England, and the most remote interest al- 
lowed is that of a lender on the specific object; as a creditor by 
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mortgage or bottomry. Creditors at large have no interest to sup- 
port an insurance. 

M. Alauzet says (p. 208,) that the insurer, after paying the 
creditor, is subrogated to his rights. This is, undoubtedly, the law 
with us. The underwriters who pay off a policy to a mortgage 
creditor, stand in the light of a collateral security for the original 
debt, and are entitled to an assignment of the mortgage. The 
point has been decided in New York and by the supreme court of 
the United States. M. Alauzet decides against the legality of the 
insurance by the creditor. A question analogous to this has been 
decided, both here and in England, where it has been held that a 
mortgage creditor, in case of a destruction of the premises by fire, 
has no right to an insurance of a policy eflected by the debtor, nor 
van he restrain him by injunction from collecting the amount due 
by the underwriter. See Carter v. Rockett, (8 Paige, 438.) 

Nothing is more striking than the difference, to which we have 
already alluded, between the French writers and the English, on 
this or any other branch of law. The English law, with its ad- 
judications, its conflicting cases, its doubts and refinements, its 
practical reflection of the multitudinous and multifarious aflairs of 
life, is very puzzling to the French jurist. [t is, indeed, surprising 
that adjudged cases have not more weight in France than they 
apparently have. M. Dupin’s little work of the Jurisprudence des 
Arréts is abundant proof that law, as a science of precedents, is but 
begining to be understood in France ; and we have here further 
evidence of the same thing. M. Alauzet says (vol. i., p. 255,) in 
speaking of English law, ‘‘ We can rarely support our assertions 
with a precise text. ‘The wsages which take place vary ; they are 
often difficult to state; they have to be taken together with the 
monuments of jurisprudence belonging to different courts and 
different periods, and against which argument is always permitted. 
These precedents do not bind the judge at all (ne lient ancunement le 
juge,) and may be disregarded.” The English or American 
lawyer, who spends his life in insisting upon and triumphing by 
adjudged cases, will hardly know whether to take this in jest or 
earnest ; but we doubt whether an answer is required from us. 

A considerable part of M. Alauzet’s second volume is devoted to 
fire and life insurance, of which we have not space here to speak ; 
and his work closes with a chapter on mutual insurance. This, 
however, is very differently understood in France from what it is 
here. With us, the mutual companies are formed by persons who 
pay in their premiums, and thus create a fund to support losses ; 
thus they are mutual insurers, but only to the extent of the premiums 
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paid in. In France, these companies are an association of persons 
who, as the name imports, reciprocally guaranty each other against 
loss. It is generally against the accident of fire or destruction of 
crops. ‘There is no limit to the liability but that of the destruction 
of property. 

M. Alauzet’s work is the production of a man of evident ability. 
It bears mar'is of a profound consideration of the subject, of famili- 
arity with the great authors of the law, and is full of a very bold 
and at the same time very sagacious criticism. It will be of service 
to any person interested in the subject. ‘The only considerable 
defect that we shall take the liberty of noticing, is a want of famili- 
arity with the English works on the subject. ‘The English writers 
are entirely behind the French in a philosophical spirit of generali- 
zation ; but the immense extent of English commerce gives prac- 
tical value to their exposition of its working, and the decisions of 
their courts, of which M. Alauzet speaks so lightly, from the time of 
Lord Mansfield, are full of importance, not only to the case-hunter 
but to the philosophical investigator. 

We cannot refrain, in closing, from saying a few words on the 
subject of mutual insurance as it is known in this country : there is 
nothing that more shows the intelligence of our commercial class, 
and the vigor and boldness of their operations. In our early 
history, about forty years ago, and indeed later, most of the in- 
surance was done by private individuals. Stock corporations, 
however, finally got the entire monopoly of the business, and re- 
tained it till 1837. The principle of mutual insurance, well known 
in England, had previously, however, and long, been applied to 
insurances on lives with great success. ‘The Equitable Assurance, 
as founded under the auspices of Dr. Price, about 1776, had become 
a vast establishment. ‘This principle was introduced into this coun- 
try, and applied to marine insurance about the period we have 
named. ‘The first charter granted was that of the Mutual Safety 
Insurance Company of New York, in 1837. That charter was 
obtained only by the persevering and intelligent assiduity of a 
gentleman in New York, who had to encounter every possible 
objection that custom, prejudice and interest could suggest. The 
leading idea was that all the assured should become assurers to the 
extent of their premiums; the premiums paid in, and at the end 
of each year a balance struck of losses and expenses deducted, 
the surplus invested, and certificates bearing interest given to the 
parties. ‘These certificates, of course, represented all that was left 
of the premiums after paying losses and expenses. But the grant 
of the charter was the least ditliculty: the question was how to 
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start the company. Here was a corporation without a dollar of 
capital, which proposed to guaranty losses to the extent of millions. 
The object was effected by a number of intelligent merchantsmen, 
who paid thousands annually for insurance, giving their notes to 
take the place of a capital, and the notes to be exhausted by them 
in insurance. 

The following agreement was signed by upwards of a hundred 
and fifty merchants and individuals, and sums of from four thousand 
to five hundred dollars set against their names: “ ‘The subscribers 
hereby agree to give their notes at one year from date to the Safety 
Insurance Company, for the amounts set opposite their respective 
names, for premiums of insurance on risks to be taken by said com- 
pany, on the following conditions, viz.: First, This agreement 
shail be entered into by persons to be satisfactory to each of us, 
and to the collective amount of two hundred and fifty thousand 
dollars (250,000), Second/y, That the rates charged by the 
Safety Insurance Company, shail be the same as are charged by the 
insurance ollices of this city. Thirdly, That the —— company (of 
which is president) will agree that upon the deposite 
of said notes, they will advance such amounts thereon, in cash, as 
may be required to pay losses. Fourth/y, That the subscribers 
shall enjoy the advantages of the Safety Insurance Company as 
secured by the charter. £%/thly, 'That the company shall not insure 
to a larger amount on any one vessel and cargo, or on any one 
building and its contents, than fifteen thousand dollars (15,000). 
New York, Sept. 11th, 1838.” Which was subsequently modified 
as follows: “ ‘The sum of two hundred and fifty thousand dollars, 
specified in the first clause of this agreement, is reduced by the 
consent of all the parties hereto, to two hundred thousand dollars : 
and the limitation of fifteen thousand dollars, in the fifth clause, is 
hereby raised to ten per cent. on the amount of premiums received 
by the company. No single risk in any case to exceed twenty- 
five thousand dollars, unless the excess is re-insured. New York, 
Dee. 6th, 1838.” 

The institution was thus started in the face of the “ hardest times” 
that this country has ever known. No better proof can be given of 
the intelligence and enterprise of our commercial class. ‘Their 
anticipations were justified ; the most complete success has followed 
on the undertaking. Of the eleven companies which are now in 
New York, but two are on the old stock basis; the others are 
organized on the mutual principle. ‘lhe pecuniary results are 
equally striking. There are eleven companies, as we have said. 
Of these, two are on the stock principle, and make no publication 
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of their business; two of the mutual companies have as yet made 
no statement. ‘The remaining seven have, in the year 1844, received 
in premiums 3,409,623 67—nearly three millions and a half of 
dollars. On this they have made an average dividend of twenty- 
seven per cent. (the dividends varying from that of the Atlantic, 
40, to that of the General Mutual, 19,) so that, after all losses and 
expenses, the average profit or saving to the insured has been nearly 
one million of dollars in one year alone.! 

It will at once be seen, also, that the premiums not being divided 
but invested, and certificates issued, the companies are in this way 
rapidly accumulating great capitals. ‘Thus the Mutual Safety 
Company, of which Mr. Cook is president, which five years ago 
began without a farthing, has now accumulated a capital of up- 
wards of six hundred thousand dollars, and the other companies 
have, in several instances, made equal gains. 

The Sun Mutual has, in this year, made a total of profits of 
$210,233 65, and the Atlantic, in two and a half years, has accu- 
mulated $584,117 60. These operations are, we believe, un- 
paralleled in any country. ‘The mutual principle has also worked 
its way into the insurance companies of Boston. It appears, by 
Mr. Secretary Palfrey’s Insurance Abstract of December, L844, that 
there are nine mutual marine companies of that city: the Amer- 
ican, Franklin, Neptune, Tremont, United States, Washington, 
Atlantic Mutual, Equitable Safety, and New England Mutual. 
Of these, we believe, the first six are old companies, organized on 
a stock basis on which the mutual principle has been engrafted ; 
the three last are original mutual companies, proceeding on the 
system which we have described existing at New York. 


We here close these rapid and desultory notices on the fertile 
and interesting topic of insurance. ‘There is no contract in the 
wide fields of jurisprudence, which possesses equal interest for 
the jurisconsult, the educated merchant, or the curious speculator 
into the perpetual activity of the * busy vermin,” called man. 


' We have given above the premiums received. The premiums earned during 
the year, viz, those on which the risks have cumulated, are a little different. 


Atlantic, . : ; : . ° : . . ‘ . 925,228 64 
Sun, . , ‘ ‘ ‘ ‘ ‘ ‘ ‘ ‘ ‘ . 592,888 68 
Safety, ; ‘ . , , ‘ . . ‘ ° . 679,128 00 
Merchants, ; , : : ° : ° ° . . 238,929 2 

Alliance, . ° , . ‘ . , ° , ‘ ° 205,602 36 
American, . ‘ ° : . : ° ‘ ; / 186,353 08 
General Sinem al, . ; 308,768 49 


The sum set against the Safety Cangeng include s of fire slehe, pashape $100,000. 
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Liccent American Decisions. 


Supreme Court of Pennsylvania. September Term, 1544. 
Joun EF. Sreinman v. Joun Wixkins. 


A warehouseman has a specific, not a general, lien; but he may deliver a part 
and retain the residue for the price chargeable on all the goods received by 
him under the same bailment, provided the ownership of the whole is in the 


same person. 


Tue plaintiff brought this action of trover against the defendant, 
who is the owner of a warehouse in Clarion county, on the Alle- 
ghany river, for the asserted conversion of goods deposited with 
him by Hamilton and Humes, of whom the plaintiff is the general 
assignee. ‘I'he greater part had been delivered to Hamilton and 
Humes, and the residue having been demanded without tender of 
charges, the president of the common pleas of Clarion county 
decided that, though the defendant could not retain for the balance 
of his accounts, he might retain for the charges on all the goods 
forwarded to him at the same time. A bill of exceptions was 
sealed, and the point was argued on a writ of error to this court, by 
Gilmor, for the plaintiff, who cited 2 Watts and Serg. 392; Stra. 
096; 8 Eng. Com. L. R. 51; 15 Eng. C. L. R. 526: and by 
Howe, for the defendant, who cited Cross on Lien, 190, 6 East, 62, 
and 2 Kent, 495. 

Ginson, C. J. Though a plurality of the barons in Rex v. Hum- 
phrey, (1 M’Clel. and Younge, 194—5) dissented from the dictum 
of Baron Graham, that a warehouseman has a lien for a general 
baiance like a wharfinger, I do not understand them to have inti- 
mated that he has no lien atall. ‘They spoke of it as an entity, and 
seem to have admitted that he has a specific lien, though not a 
general one. ‘There is a well known distinction between a com- 
mercial lien, which is the creature of usage, and a common law 
lien, which is the creature of policy. The first gives a right to re- 
tain for a balance of accounts: the second, for services performed 
in relation to the particular property. Commercial or general liens 
which have not been fastened on the law-merchant by inveterate 
usage, are resisted by the courts as encroachments on the common 
law ; and it would therefore be impossible to maintain the position 
of Baron Graham, for there is no evidence of usage as a foundation 


— 
=. 
ig demieick ish 5 


AS fn i ay aie Fe 
Sea Bee a> aes ed 


SS — 


cu 





68 RECENT AMERICAN DECISIONS. 


for it, and no text-writer has treated of warehouse room as a subject 
of lien in any shape. In Rex v. Humphrey, it was involved in the 

discussion only incidentally, and I have met with it in no other 
‘ase. But there is doubtless a specific lien provided for it by the 
justice of the common law. From the case ef a chattel bailed to 
acquire additional value by the skill or labor of an artisan, the doc- 
trine of specific lien has been extended to almost every case in 
which the thing has been improved by the agency of the bailee. 
Still, in the recent case of Jackson v. Cummings, (5 Mees. & 
Welsb. 342,) it was held to extend no further than to cases in which 
the bailee has directly conferred additional value by labor or skill, 
or indirectly by the instrumentality of something under his control ; 
in accordance with which, it was held that the agistment of cattle 
gives no lien. But it is difficult to find an argument for the position 
that a man who fits an ox for the shambles by fatting it with his 
provender, does not increase its intrinsic value by means exclusively 
within his control. ‘There are cases of a ditlerent stamp ; par- 
ticularly Bevan vy. Waters, (Mood. & Malk. 235,) in which a trainer 
was allowed to retain for fitting a race-horse for the turf. In 
Jackson v. Cummings we see the expiring embers of the primitive 
notion that the basis of the lien is intrinsic improvement of the thing 
by mechanical means; but if we get away from it at all, what 
matters it how the additional value has been gained, or whether it 
has been attended with an alteration in the condition of the thing. It 
may be said that the condition of a fat ox is not a permanent one ; 
but neither is the increased value cf a mare in foal permanent; yet 
in Scarfe v. Morgan, (4 Mees. & Welsb. 270,) the owner of a stal- 
lion was allowed to have a lien for the price of the leap. The 
truth is, the modern decisions exhibit a feverish struggle to escape 
from the narrow confines of the earlier precedents without having, 
as yet, established definite principles adapted to the current trans- 
actions and convenience of the world. Before Chase v. Westmore, 
(M. & 8. 180,) there was no lien, even for work done under a 
specific agreement: now it is immaterial whether the price has 
been fixed or not. Lord Ellenborough, alluding in that case to 
the old decisions, said that * if these authorities are not supported 
by law and reason, the convenience of mankind certainly requires 
that our decisions should not be governed by them ;” and Chiet 
Justice Best declared, in Jacobs v. Latour, (5 Bingh. 132,) that 
the doctrine of lien is so just between debtor and creditor, that 
it cannot be too much favored. In Kirkham y. Shawcross, (6 'T. 
R. 17,) Lord Kenyon said it had been the wish of the courts, in all 
cases and at all times, to carry the lien of the common law as far 
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as possible ; and that Lord Mansfield thought that justice required 
it, though he submitted when rigid rules of law were against it. 
What rule forbids the lien of a warehouse man? Lord Ellen- 
borough thought, in Chase v. Westmore, that every case of the sort 
was that of the sale cf services performed in relation to a chattel, 
and to be paid for, as in the case of every other sale, when the 
article should be delivered. Now a sale of warehouse room pre- 
sents a case which is bound by no preéstablished rule or analogy ; 
and on the ground of principle, it is not easy to discover why a 
warehouseman should not have the same lien for the price of 
future delivery and intermediate care, that a carrier has. The 
one delivers at a different time, the other at a diflerent place ; the 
one, after custody in a warehouse, the other, in a vehicle: and this 
is all the difference. True, the measure of the carrier’s responsi- 
bility is greater; but though that might be a consideration to 
increase the quantum of his compensation for the greater risks, it is 
not a reason to increase his means to enforce the payment of it. 
He is bound in England, by the custom of the realm, to carry at 
the established price ; but it is by no means clear that our ancestors 
brought this rule of the common law with them, as one suited to 
their condition in a wilderness. We have no trace, in the books, 
of an action for refusing to carry at established prices, for there 
were none; and it is notorious that the wagoners who formerly 
were the public carriers between Philadelphia and Pittsburg, 
frequently refused to load at the current prices. Now, neither the 
carrier nor the warehouseman adds a particle of intrinsic value to 
the thing. ‘The one delivers it at the place, and the other at the 
time, which suits the purpose of the owner of it, in whose estimation 
it relatively receives an additional value from the services rendered, 
else he would not have undertaken to pay for them. I take it, 
then, that a warehouseman stands on a footing with a carrier, 
whom, in this country at least, he much resembles. 

But it is clear from Sodergren v. Flight \ Jennings, (cited 6 
Kast, 662,) that where the ownership is entire on the consignee or 
a purchaser from him, each parcel of the goods is bound by the 
lien, not only for its proportion but for the whole, where the goods 
have been carried under one contract: it is otherwise only when 
to charge a part with the price of the whole, would subject a pur- 
chaser to answer for the goods of another delivered by the bailee 
with knowledge of the circumstances. In this instance, the owner- 
ship was not divided ; and the principle laid down by the presiding 
judge, though loosely expressed in the first instance, was substan- 
tially right. On the other hand, the full benefit of it was withheld 
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from the defendant in charging that the demand and refusal was 
evidence of conversion, though proof of tender had not been made, 
and directing the jury to deduct the entire price ef the storage from 
the value of the articles retained. Of this the defendant might 
have justly complained, had not the verdict been for him; but the 
plaintiff could not assign it for error. 

Judgment aflirmed. 


District Court of the United States, Massachusetts, April, 1845, at 
Boston. dn Admiralty. 


Tue Brooxuine — James Swit anp 13 orners, Lisevanrs. 


Where a crew were shipped on a voyage, ‘* to a port or ports easterly of the Capy 
of Good Hope, or any other port or ports to which the master should see fit to go 
in order to procure a cargo,’’ but the voyage intended by the owners was a 
voyage to Ichaboe to procure a cargo of guano, which destination was concealed 
from the seamen, it was /eld that the seamen were not bound to work in loading 
the guano, at the compensation fixed by the shipping-articles. 

The master having agreed to pay the seamen an extra compensation, to induce 
them to load the guano, it was held, that the master and owners were bound by 
that agreement. 

Held also, that the seamen were not limited, in their claim for compensation, by 
the amount agreed upon at the island —they having been brought there by 
deception, and placed at disadvantage for making a contract. 

Decree for $55, in addition to the amount stipulated by the shipping-articles. 


‘Tis was a case in which a number of seamen claimed and adi- 
tional compensation beyond that stipulated in the articles. It ap- 
peared that it was the primary intention of the owners that the 
vessel should go to the island of Ichaboe, to procure a cargo of 
guano. In order to prevent competition, the destination of the 
voyage was kept secret, and it was only communicated to the cap- 
tain and the first and second mates. The shipping-master did not 
know the object of the voyage, which was described in the shipping- 
articles as a voyage from the port of Boston to a port or ports east- 
erly of the Cape of Good Hope, or any other port or ports to which 
the master should see fit to go in order to procure a cargo, and 
back to a port in the United States. ‘The crew were shipped under 
these articles, and the vessel sailed to the island of Ichaboe. On 
their arrival, the captain ordered the seamen to assist in loading the 
English ship Euclid. The guano manure on that island was usually 
dug in pits, about ten feet wide, dug through from one side of 
the island to the other. When a ship had obtained a position at 
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one of these places, and the consequent facilities for loading, it was 
usual for the second comer to aid in loading her, for the considera. 
tion of securing the place in her turn, when the first vessel should 
be loaded. The men of the Brookline objected to do the work, 
on the ground that they shipped for a voyage to the Kast Indies. 
There was an entry made on the log-book of their refusal, and the 


reason that they gave ; and no suggestion that it was untrue. About 
one half of the crew were green hands. ‘The captain called the 
green hands together, and directed them to goto work. ‘They 
objected. He insisted that they were bound to do it, and threatened 
them with coercion, ifthey did not obey. ‘They did not yield, how- 
ever, but still refused. He then sent for all hands, and endeavored 
to compel them to work ; bet finding that they would not, he finally 
offered them three pence a ton for all the guano which they should 
load, in addition to their wages. After consultation they agreed 
to his terms, went to work, loaded the Euclid, and subsequently 
their own vessel. ‘There were twenty men from the Brookline at 
work, while the Euclid had only four. The Brookline had after- 
wards the assistance of the Shakspeare for a short time in loading, 
but the latter vessel left. them on finding that the pit would not 
hold out to supply another cargo. ‘The seamen of the Brookline 
were at work at the island about thirteen weeks. 

It was in evidence that the services were unusually dangerous 
and disagreeable. ‘The seamen now brought this suit to recover 
the additional compensation agreed upon at the island, and also 
such further compensation as should be decreed on account of the 
perilous and unhealthy nature of the service, and the deceit which had 
been practised upon them in relation to the destination of the voyage. 
It appeared that the wages stipulated by the shipping-articles had 
been paid. 


E. D. Sohier and George A. Smith, for the libellants. 
Francis C. Loring, for the respondents. 


Spracue, J. said that the first question was, whether the men 
were deceived. ‘He thought the shipping-master was justified in 
understanding that a voyage to the East Indies was intended, and 
there was no doubt he so represented to the seamen. ‘There were 
no other ports designated in the articles except a port or ports east- 
erly of the Cape of Good Hope, and back to the United States. 
The additional mention of such port or ports as the captain should 
think fit to proceed to, if not void for uncertainty, must be consid- 
ered as subordinate to the expressed intent of the articles. The 
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court thought the seamen might well understand that a voyage to 
the East Indies was intended, and that they were deceived as to the 
voyage. ‘I'he counsel had ingeniously argued that there was a 
distinction between their being not informed of the object of the 
voyage, and their being deceived in relation to it. But some voy- 
age was necessarily put forth by the articles. There was not 
merely a concealment, but there was a suggestio falsi as to the 
voyage they were going. ‘The owners might have provided, if 
they wished, for the contingency of not finding a cargo at a des- 
tined port in the East Indies. But here, the primary voyage in- 
tended was a voyage to the island of Ichaboe, to procure a cargo 
of guano. It was also argued that the seamen might have inferred, 
from the unusual circumstances of the case, that the voyage to Icha- 
boe was intended. ‘Twenty men were employed, when ten hands 
would have been sufficient to navigate the vessel to the East Indies. 
But there was nothing to show to what particular port of the East 
Indies they expected to ge; and the unusual number of men was 
but a slender ground from which to draw an inference that they 
were going to Ichaboe. It was also argued that there was some- 
thing unusual in the shipping-articles, which was calculated to put 
the seamen on inguiry. But if this was intended, the shortest and 
most direct way would have been to have informed them where 
they were going. ‘The fact was, it was intended that they should 
not know where they were going. ‘The court were entirely satis- 
fied that there was an intentional deception practised on the seamen. 
The object was not to get them at a lower rate of wages, but to 
prevent competition from other vessels. The rights of the sea- 
men, however, were the same as if the deception had been for the 
purpose of inducing them to ship at a lower price ; although it was 
perhaps less immoral in the owners. 

The court had no doubt that the seamen were entitled to the 
additional compensation agreed upon at the island of Ichaboe. It 
was objected that the captain agreed to that contract under duress, 
he having no other men there, and they being bound to do the 
work without any such extra compensation. The court were of 
opinion that they were not bound to do the work, because fraud had 
been practised upon them to get them there. ‘The seamen were in 
some measure placed in duress, being threatened by the captain 
with the consequences of mutiny if they did not go to work. The 
master and owners were clearly bound to pay the amount stipulated 
at the island. 

But the seamen claimed a further compensation; and the ques- 
tion was whether they were limited to the sum of three pence per 
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ton, by their express contract. They were cheated into a voyage 
on which they never intended to go. ‘The services were unusually 
dangerous fromthe sea. ‘I'he place where the vessels were obliged 
to anchor was an open roadstead, there being no harbor, exposed 
to the winds and waves, the vessels were frequently dashed against 
each other and against the rocks, and the witnesses had testified 
that they had seen men killed in consequence. ‘The work on the 
guano itself was somewhat dangerous to health, and the smell 
was noxious and unpleasant. ‘There was also danger of the caving 
in of the pits, the walls of which were in some places forty feet high 
and only ten feet wide; and men from other vessels had been 
buried by the falling inof the manure. ‘The eflluvia and dust were 
extremly annoying. ‘There were at least two men sick, on an aver- 
age, during the whole time of loading. ‘The court were clearly of 
opinion, that the seamen were not limited by their express contract. 
They had been cheated into the voyage, and engaged in services 
dangerous, nauseous, disagreeable and unhealthy. ‘The captain, 
on arriving at the island, instead of frankly stating that he had been 
compelled to conceal from them the destination of the voyage, and 
offering them fair and reasonable terms, undertook to practise at 
first upon the green hands, by taking them, in the absence of all 
advisers, and of the older seamen, who would be more likely to 
understand their rights, telling them falsely that they were bound 
to go to work, and threatening them with the consequences of dis- 
obedience. ‘The perils of suffering the punishment provided by 
the maritime law in cases of mutiny hung over their heads. They 
were placed at a great disadvantage in making a contract. He 
used the same threats to the other seamen. ‘They did not agree to 
work unconditionally, but in accepting his terms they acted under 
the influence of his threats. ‘They were wrongfully put to disad- 
vantage by the captain, and the terms were offered without retract- 
ing his threats. ‘hey were in danger of coercion, and perhaps of 
being put in irons; they could not leave the ship, for they were on 
a barren, uninhabited island; and an attempt to take the ship by 
force and come home in her would be highly dangerous, and sub- 
ject them to the charge of mutiny. 

There was a difliculty in deciding this point, from the want of a 
fair guide as to the rate of compensation. It was said that other 
persons might have been hired, for the wages usual for seamen on 
other voyages. But it was not certain that those who could thus 
be hired knew the nature of the work. A shipping-master stated 
that he should not think of getting those who had been there once. 
But the rate at which some other men would be willing to go, was 
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no measure of compensation for those who had been induced by 
deception to go on a voyage, on which they never intended to go, 
The seamen had a right to their option whether to go or not. They 
had a right to be consulted, but they were not. ‘They were carried 
to Ichaboe, without any opportunity to judge for themselves. Mr. 
Bertrand, the only witness who testified definitely as to the proper 
rate of compensation, said it was worth $20 or $25 per month. It did 
not appear clearly whether he meant so much for the whole voy- 
age, or only for the time when they were at the island. Feeling 
the want of a guide as to the proper amount, the court thought that 
each man should receive $55 in addition to the wages stipulated 
by the shipping-articles. ‘I'hissum would include the three pence 
per ton which was agreed upon at the island. 

The mate had said that Antoine and Ransom knew where they 
were going when they shipped, and that two others of the crew also 
knew it. But it appeared that this was a mere inference which he 
drew from hearing them speak about guano, and the work of sho- 
velling it, in some conversation which they had. ‘The destination 
of the voyage was not talked of among the crew, until they had 
been out a fortnight. Was this credible, if four of them had known 
it? ‘lhe owners and officers, whose answers or testimony were in 
the case, had said that they never told them, the shipping-master 
himself did not know. How then did these men know? ‘The 
mass of negative testimony was inconsistent with the inference of 
the mate. Perry stood on a different footing. He was sick on 
board when at the island, and was exempted from the dangerous 
and disagreeable duty of shovelling, though he participated some- 
what in the noxious eflluvia. Decree for $12 to Perry, and $55 
to each of the other libellants, and costs. 


Supreme Judicial Court, Massachusetts, March, 1845, at Boston. 


Hensnaw, Warp & Co. v. Henry Rosins. 
Sale of goods; Warranty ; Representation; Examination of article by vendee. 


Tws was an action of assumpsit. The declaration contained 
counts upon “ warranties,’ and the money counts. At the trial it 
was proved that the plaintiffs were druggists. ‘lhe defendant, an 
auctioneer, had advertised to be sold at public auction a quantity of 
prime ‘ Manilla Indigo.’’ On the day of sale, the article was 
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exposed for examination, and was examined by one of the plain- 
tiffs. It was bought by him for the firm, paid for, taken away, and 
a bill of sale given at the time. The article sold proved, upon 
examination, to be wholly worthless, an article not known in the 
market as indigo, and unfit for any purpose whatever, although a 
similar article had once before been sold in this market as indigo. 
The article sold to the plaintiffs was composed of 76 parts prussian 
blue, 20 parts chromate of iron, and 4 parts principally of potash. 
This stuff however, so perfectly resembled indigo, as to deceive 
the most skilful judges and dealers. After careful analysis, the 
article was offered to be returned, within a reasonable time, and 
the purchase-money demanded ; and the name of the owner for 
whom the defendant acted was also demanded, and refused. It 
was agreed that the defendant, personally, was not guilty of aay 
fraud or misconduct, and that the transaction was fair and. honor- 
able on his part. 

The plaintiffs sought to recover back the money paid, (1.) Be- 
cause the advertisement was a warranty that the article was 
“indigo.” (2.) That the bill of sale, unexplained, was also a 
warranty that the article was “ indigo,” notwithstanding the oppor- 
tunity for examination. (3.) That selling the article as indigo, 
was in itself a warranty that the article was ‘ merchantable” as 
indigo. (4.) That the article being proved to be not indigo at all, 
there must have been either fraud or mistake, and the article being 
offered back, the contract was thus rescinded, and the plaintiffs 
entitled to recover. At the trial the jury found a verdict in favor 
of the plaintiffs for the amount of their claim, the presiding judge 
ruling, that if the article was not indigo, and was so made as to 
deceive skilful judges, although examined by the plaintiffs at the 
time of sale, — and if it was sold as indigo, and a bill of sale made 
accordingly, in which it was described as “ indigo,” — that the bill 
of sale constituted a warranty that the article was indigo; and the 
plaintiffs were entitled to recover. ‘To these rulings the defendant 
excepted. 


William Whiting, for the plaintiffs. 
Richard Robins, for the defendant. 


Wis, J. delivered the opinion of the court. The bill of sale 
of goods, given at the time of sale, not explained by any other 
circumstances, constitutes, in Massachusetts, a warranty that the 
article is what it is therein described to be. So also an affirmation 


of a material fact, as to quality, at the time of sale, or as an induce- 
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ment thereto, so made and understood to be made, constitutes a 
warranty that the article is what it is represented. In this case, the 
plaintiffs examined the article at the time of sale, but that cireum- 
stance makes no diflerence, because the plaintiffs had a right to rely 
on their warranty, that the article was indigo; and an examination 
was no waiver of that right. ‘lhe remarks, in some of the books, 
as to the eflect of an examination of the article by the purchaser, 
refer to cases of implied warranty, and not to those of express 
warranty. But the court considered the plaintifls entitled, in every 
point of view, to their verdict ; and they would have had a right 
to recover on the money counts without reference to the warranty. 
Nor can there be any doubt that this is agreeable to equity. If the 
auctioneer is innocent in the matter, he may recover of his em- 
ployer ; but if the plaintifls cannot recover of the auctioneer, they 
cannot at all. 
Judgment was rendered for the plaintifls on the verdict. 


Henry Grew anp oTuers v. ANDREW S. Breen AND OTHERS. 


On a creditors’ bill, brought against the stockholders of a bank, under the Re- 
vised Statutes, ch. 36, s. 31, in order to sustain an objection against the allow- 
ance of certain bills, on the ground that they were obtained by fraud, it must 
be brought home to the knowledge of the purchasers that the officers of the 
bank and the takers of the bills concerted to defraud the bank. 

Where bills had been disposed of at a discount, by a broker who was not shown 
to have been the agent of the bank, three times the usurious interest is not to 
be deducted. 

Interest is not to be charged against the stockholders. See the same case, 7 
Law Reporter, 177, and Crease v. Babcock, ib. 282. 


T's was a creditors’ bill, brought against the stockholders of Na- 
hant Bank. It had been once before the Court, and an opinion 
had been delivered on some of the points in the case. It came up 


again upon exceptions to the master’s report. 


B. R. Curtis, for the plaintiffs. 
S. Greenleaf and W. H. Gardiner, for the defendants. 


Suaw, C. J. delivered the opinion of the court. (1.) The 
defendant’ objected to the allowance of certain bills, on the ground 
that they were obtained by fraud ; that they were put into the hands 
of brokers, to be disposed of, with the understanding that they 
were not to be put into circulation within a limited time agreed 
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upon. It appeared from the evidenee that this class of bills were 
all purchased of brokers — mostly of Mr. Bolles. ‘There was no 
evidence that he was acting for the bank. ‘The court were of 
opinion, that in order to sustain the objection, it must be brought 
home to the knowledge of the purchasers, that the oflicers of the 
bank were parties to the fraud, and concerted with those taking 
the bills to defraud the bank. Such knowledge did not appear to 
be established by the evidence. ‘The fact that the bills were circu- 
Jating at a discount, was no evidence of fraud in the parties taking 
or disposing of them. Nor was the fact that the bills were not to 
be put in circulation within a certain limited time, evidence of fraud 
in itself. ‘The exceptions on this point were consequently over- 
ruled. (2.) It was objected that the master did not deduct three 
times the usurious interest, discounted on the bills which were dis- 
posed of by the broker. But it did not appear that the broker was 
the agent of the bank in that transaction ; so that there was not in 
evidence any lending to the bank, such as would bring the case 
within the statute of usury. (3.) The plaintiffs insisted that the 
master should have charged the stockholders with interest. But 
the court were of opinion that the master did right in not allowing 
interest. ‘This was a statute liability, and somewhat in the nature 
of a penalty. As the statute did not give interest, it must, if al- 
lowed at all, be implied. But the stockholders had been in no 
default, for there had never been a time when they could have 
made a tender. ‘There was no means of ascertaining, except by 
the event of the present suit, how much should be tendered, or to 
whom the tender should be made. 

The report was recommitted to the Master in Chancery, for the 
purpose of making a finalreport, and entering a decree. 


Circuit Court of the United States, for the Fourth Circuit, April 
Term, 1845, at Baltimore. 


Unirep Srates v. James Harvey. 


Under the act of congress of 1825, ch. 275, sec. 9, imposing a fine upon * any 
person who shall knowin gly and wilfully obstruct or retard the passage of the 
mail, or of any driver or carrier ;” Held, that a warrant in a civil suit against a 
mail carrier was no justification to the ministerial officer executing it, although 
he may have acted without knowledge of the law of congress, and did not de- 
tain the carrier longer than was necessary for the execution of the warrant. 


James Harvey was indicted at the April term, 1845, of the circuit 
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court of the United States for the district of Maryland, for an 
illegal detention of the mail. ‘The indictment charged, in the 
first count, “ that the said Harvey did, on the thirteenth day of De- 
cember, L844, at the district aforesaid, knowingly and wilfully re- 
tard the progress of the mail of the United States, contrary to the 
form of the act, &c.”’ The second and third counts charged that 
said Harvey did arrest and detain a certain Stephen B. Miles, then 
and there being a carrier of the said mail, and then and there be- 
ing in the due execution of his duty as such carrier, and thereby 
did, knowingly and wilfully, retard the passage, &c.”’ 

It appeared from the evidence that the traverser was a constable 
of Harford county, Maryland ; that he had arrested the carrier by 
virtne of a warrant in an action of trespass qguare clausum fregit, 
issued by, and returnable before, a justice of the peace of said 
county ; that said justice had jurisdiction in the case ; and that the 
sarrier was actually engaged in carrying the mail at the time of the 
arrest. ‘The traverser took the carrier to the justice, who lived 
near the route he was travelling. ‘The traverser was ignorant of 
the law of congress, and did not detain the carrier longer than was 
necessary for the execution of the warrant. The detention was 
but a short time, and the carrier got to the next office, (Bel-air) at 
his usual hour. 

Upon these facts the counsel for the traverser prayed the court 
for the following instructions to the jury: (1.) That the traverser, 
being a ministerial officer, was justified by the warrant in making 
the arrest. (2.) That if the warrant did not justify the arrest, yet 
the traverser, being ignorant of the law of congress, and having 
acted bond fide throughout, according to what he conceived to be 
his duty, did not “ knowingly and wilfully” obstruct the passage of 
the mail according to the sense in which the latter term is used in 
the act. 

In support of the first prayer he cited act of assembiy of Mary- 
land, 1715, ch. 15, sec. 6; Sewell on Sheriff, 46 Law Lib. 98, 
99, 437; Watson on Sheriff, 7 Law Lib. 53, 99, 1381; Tarlton 
v. Fisher, (2 Doug. R. 671); Petersdorff on Bail, 10 Law Lib. 
130; Nicols v. Thomas, (4 Mass. R. 234); Sanford v. Nicols, (18 
Mass. R. 288); Sperry v. Willard, (1 Wend. 32, 33); Secor v. 
Bell, (18 Johns. R. 52); Ray v. Hogeboom, (11 Johns. R. 433) ; 
Commonwealth vy. Kennard, (8 Pick. 137) ; OntarioBank v. Hal- 
lett, (8 Cow. 193, 194); 6 Gill & Johns. R. 412; United States v. 
Hart, (1 Pet. Cir. C. R. 390.) 

In support of second prayer, he cited Dwarris on Statutes, 9 Law 


Lib. 658-695, 702, 736, 737, 738, 743, 756. To show the legal 
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sense of the term “ wilfully,” he referred to 2 Russell on Crimes, 
094, 097, 681, 5th Am. ed. ; 6 Bin. R. 261; Hawkins’s Pleas of the 
Crown, Book I. ch. 69, sec. 2; 3 Burn’s Just. 251; MeNally’s Ev. 
635. 

‘The counsel for the prosecution relied upon United States v. Bar- 
ney, reported in 3 Hall’s Law Journal, 123. 

The counsel for the defendant, in reply, contended that the case 
cited from Hall’s Law Journal was not analogous. It was the 
case of an innkeeper detaining horses employed in carrying the 
mail, for feed furnished. The defendant in that case was not a min- 
isterial officer. 'There was no warrant directing him to detain the 
horses. He detained them by his own voluntary act. 


William L. Marshall, district attorney for the United States. 
Coleman Yellott, for the traverser. 

After hearing the argument on the prayers, the court (‘T'aney, C. 
J. and Hearn, J.) adjourned for the purpose of giving the point 
started mature consideration. Subsequently, the chief justice de- 
livered the following as the opinion of the court : 


Taney, C. J. The point raised in this case is one of great inter- 
est and importance. The only decisions which appear to have 
been made in reference to the liability of mail carriers to arrest, are 
those reported in 3 Hall’s Law Journal, 128, and 1 Peters’s Cir, 
Court Reports, 390 ; — the first given by Judge Winchester, in the 
United States district court for the Maryland district ; the second, 
by Judge Washington, in the United States circuit court for the cir- 
cuit of Pennsylvania. These decisions seem to some extent con- 
flicting. Regarding them in this light, we feel it our duty to fol- 
low the views expressed by Judge Winchester — the very distin- 
guished judge who presided in the district court of Maryland — 
and who was therefore virtually our predecessor. We do not con- 
sider the warrant a justification to the oflicer. Yet the mere serv- 
ing of the warrant would not render the party liable to an indict- 
ment under this law. But if, by serving the warrant, he detained 
the carrier, he would then be liable. We do not construe the term 
“ wilfully ” in the same sense as the traverser’s counsel. If the 
traverser, by serving the warrant, detained the carrier, then he 
wilfully” detained him in the sense that word is used in the act 
of congress. 

The jury found a verdict of guilty, and the traverser was fined 
one dollar and costs. 
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Supreme Court, Vermont, Washington County, March, 1845, at 
Montpelier. 


Lawton v. CaRDELL. 
Slander — Evidence — Damages. 


Tis was an action for slander. In the county court the plaintiff 
introduced evidence tending to show that the defendant was a man 
of large property, to enhance damages. The admission of this 
testimony was objected to by the defendant’s counsel, and excep- 
tions taken. 


Peck and Smith, for the plaintitf. 
Vail and W. K. Upham, for the defendant. 


Royce, J. delivered the opinion of the court, reversing the judg- 
ment of the county court, and granting a new trial, upon the 
ground that the evidence was improperly admitted. 


Cross v. Marston. 
Fixtures — Trover — Title. 


Tus was an action of trover for a show-case and case of drawers. 
The facts were, in 1836, the administrator of Jenkins, deceased, 
sold the show-case and drawers to the plaintiff, and the same were 
removed by him. ‘The show case and drawers were made to be 
used in the building, and previous to the sale to the plaintiff the same 
were nailed to the wall, but were taken out without injury to the 
building. In 1837, Day, the owner of the building, without the 
knowledge of the plaintilf, took the show-case and drawers and put 
them into the building, and rented the same to Barker. In 1833, 
he rented the same building to Clark. ‘The show-case and draw- 
ers were then in the building, and were used to fit it up as a book 
store. ‘This was known to the plaintiff. After Clark’s term expired, 
Day rented the building with all the appurtenances to the defendant, 
as a book store, and the defendant used it as such until 1842, when 
Day conveyed the same to him by deed of warranty. The plain- 
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uff demanded the articles and the defendant refused to deliver 
them. ‘The county court held that the show-case and drawers 
being fixed to the building at the time of the conveyance from Day 
to defendant, and Cross knowing this, and having suflered the arti- 
cles to remain there, it might be inferred by the jury that Cross 
acquiesced in the conveyance by Day, and must be bound by it, 
that the articles passed by the conveyance to the defendant, and 
that the plaintiff could not recover. 


Vail and W. K. Upham, for the plaintiff. 
Heaton and Reed, for the defendant. 


Herarp, J. If the show-case and drawers had been the prop- 
erty of Day, they would have passed to the defendant by the con- 
veyance ; but being the property of Cross, and he having done 
nothing by which he has lost his title, and the property not having 
become so far incorporated into the building as to lose its identity, 
it Is not perceived how the conveyance of Day to the defendant 
could pass the title of the personal property of Cross. 

Judgment reversed, and new trial granted. 


Vermont M. F. Ins. Co. v. Lewis anp oruers. 
Chancery — Insurance — Lien. 


Tus was an appeal from the decree of Chancellor Redfield, dis- 
missing the orator’s bill. The question, which was attempted to 
be raised in this case was, whether the Insurance Company had a 


lien upon the insured premises for their assessments in the hands 
of a bona fide purchaser, without notice. 


L. B. Peck, for the complainants. 
Vail and Upham, for the respondents. 


Royce, J., was understood to decide against the company in 
this particular, but the bill was dismissed, upon the ground that it 
did not appear from the bill that any assessments were made upon 
the premium note of the insured party, until he had conveyed his 
interest in the premises to the defendants, who were bona fide pur- 
chasers without notice. Decree affirmed. 
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BENNETT AND OTHERS v. STICKNEY. 
Practice — Service of writ — Appearance by attorney — Waiver. 


Tis was an audita querela to set aside a judgment of the county 
court. The writ which originally issued in this case was in favor 
of Stickney against the Farmers and Mechanics Co. of North- 
field. One Tilden, the active partner and agent of the company, 
accepted service upon the back of the writ for all the partners. 
At the term to which the suit was made returnable Mr. Buck en- 
tered a general appearance for the defendants, and reviewed the 
cause ; at the next term he withdrew his appearance, and the de- 
fendants were defaulted. This judgment was sought to be set 
aside, but the county court ruled that the appearance by Mr. Buck 
was a waiver of all previous defects in the service, and rendered 
judgment for the defendant, and the supreme court, Heparp, J., 
affirmed the judgment. 


J. L. Buck, for the plaintiff. 
T. and H. H. Reed and J. R. Spaulding, for the defendants. 


Hurcnmns v. Larurop. 
Fixtures — Waste — Mortgagor and Mortgagee. 


In December, 1838, the defendant executed his mortgage deed of 
the premises to the plaintiff. Subsequent to this he removed 
upon the same a shop or building, and fitted it up as a saddler’s 
shop ; the building was supported upon the ground by one of the 
timbers that were used to remove it, and by stones. ‘The shop 
was used as a saddler’s shop, up to the time of its removal, which 
took place before the time of redemption expired, and while the 
defendant was in possession. ‘This was an action in the nature of 
waste, and the county court rendered judgment for the plaintiff, to 
recover the value of the building. 


L. B. Peck and R. C. Smith, for the plaintiff. 
W. K. Upham and Deane, for the defendant. 


Royce, J., affirmed the judgment, upon the ground that the 
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relation between mortgagor and mortgagee was not similar in this 
respect to landlord and tenant, and that the mortgagor is pre- 
sumed to make additions and improvements with a view to the 
ulterior benefit of the estate. 


Day v. SEELEY AND OTHERS. 
Chancery — Mortgage — Witness. 


Tuis was an appeal from the decree of Chancellor Redfield, dis- 
missing the orator’s bill. It was a bill brought to foreclose a 
mortgage deed executed by one John Parker\to the orator, in 
September, A. D. 1836. It was insisted by the defendants that 
Parker, at the time of executing the mortgage, was insane and in- 
capable, by reason of insanity, of making the deed. The evi- 
dence was taken before the master, and returned into court. It 
appeared that Hannah Parker, the widow of said John Parker, 
now deceased, was used as a witness by the defendants, and no 
release or discharge of her dower or interest in the estate was 


produced. 


L. B. Peck, for the complainant. 
A. Spaulding, for the respondents. 


Bennett, J., held that Hannah Parker was not a competent 
witness, and reversed the decree of the chancellor, and ordered 
the orator’s mortgage to be paid. 


Supreme Court of Ohio, February, 1845, at Cincinnati, before 
Judge Read. 


Tue Srare v. Hopress, IN THE MATTER OF WarTSON, CLAIMED aS 
A FUGITIVE FROM SERVICE. 


A person held to service or labor under the laws of one of the States, escaping 
from a boat, on the Ohio river, within low water mark on the Ohio side, and 
fastened to the shore, on which boat his master is conveying him from one 
place to another, is a fugitive from labor, within the meaning of Art. 4, sec. 2, 
of the constitution of the United States, and of the act of congress, approved 
February 12, 1793. 
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EXECUTION. 

So far as it respects the rights of the 
creditor, the effect is the same, if the 
execution be placed in the hands of the 
sheriff, within thirty days after judg- 
ment, as it would have been if it had 
been placed in the hands of his deputy, 
who made the attachment, for the law 
regards the sheriff and his deputy the 
same officer. Humphreys v. Cobb, 380. 

2. When the sheriff has the execu- 
tion in his hands for service, notice to 
his deputy who made the attachment, 
within the thirty days, that the attach- 
ment has been preserved and that the 
creditor claims to have the property at- 
tached applied to satisfy the execution, 
will be equivalent to a demand for the 
property. Th, 


FLATS. 

Neither the colonial 
1641, nor the common law, authorizes 
the taking of ** muscle bed manure” 
from the flats of another person between 
high and low water mark on tide wa- 
ters. Moore v. Griffin, 350. 

GUARANTY. 

Cases of completed guaranty of exist- 
ing demands are scarcely to be assimila- 
ted to those of indorsers, under the mer- 
eantile law of bills of exchange and 
promissory notes, in any of the rules as 
to demand and notice. Such guarantor 
may be, and generally is, liable without 
either, and is In many respects in the 
condition of a surety. Skofield v. Ha- 
Le Y, 164. 

2. If the debtor was insolvent at the 
time the debt guanantied became paya- 
ble, neither demand on him, nor notice 
to the guarantor would be necessary to 
charge the latter. Jd. 

3. Where the defendani was liable 


ordinance of 


to the plaintiff on a note, and by ar 
agreement between them, made bona 
fide, the defendant was discharged from 


‘his liability on the note by giving to 


the plaintiff an order, drawn and ac- 
cepted by others and guarantied, by 
the defendant, 72 was held, that the 
amount of the order, thus guarantied, 
might be recovered, although some- 
what greater than the original liability 
on the note. Jd, 

4. Where there is a guaranty of 
payment for goods, to be afterwards 
purchased by a third person, until other- 
wise ordered, the amount not to exceed 
a certain sum, the guarantor, to be 
made liable, must be apprized of the ac- 
ceptance of the proposed guaranty 4 and 
must within a reasonable time be notified 
of the amount which may have been ad- 
vanced, and of demand of payment, 
without effect, of the principal debtor. 
Howe v. Nickels, 175. 

5. No definite rule, as to what consti- 
tutes reasonable time, seems to have 
been distinctly prescribed in such cases 
of guaranty ; but if the want ofa notice, 
or the delay to give notice, has operated 
injuriously to the guarantor, he is to be 
relieved of his liability pro tanto, of 
such loss. Jh. 

6. And if the debtor has become in- 
solvent during the time the creditor had 
it in his power to have enforced pay- 
ment against him, it is prema facie evi- 
dence of a loss in toto. Ib 


HUSBAND AND WIFE. 
It is well settled at common law, 
that the choses in action of a female, 
upon her marriage, pass to the husband ; 
so that he may, at any time thereafter, 
during the life of himself and wife, re- 
duce the amount due on them to pos- 
session. ‘Thrasher vy. Tuttle, 335. 











2. The wife cannot receive payment 
of the sums due on them, except as the 
agent of her husband ; but if he knows 
of payments made to her and does not 
object, he will be considered as author- 
izing them. Jd. 

3. That a husband, when creditors 
will not thereby be defrauded, may 
voluntarily, and without pecuniary con- 
sideration, convey a portion of his es- 
tate in trust for the benefit of and by 
way of advancement to his wife, there 
ean be no doubt in a court of equity. 
Spring v. Hight, 408. 

4. And if he thinks proper to pay 
for an estate, and to direct the convey- 
ance of it to be made to her, in the ab- 
sence of any intention, manifested at 
the time ta the contrary, it will be pre- 
sumed to be for an advancement to 
her. Jb. 

5. Where a conveyance of land was 
made to a third person, by order of one 
in trust for his wife, although not so 
expressed in the deed, and atterwards 
the estate was by the verbal direction 
of the husband transferred to the wife, 
it was held, that after the death of the 
wife, the estate could not be reclaimed 
from her heirs by the husband, or his 
heirs. Jh. 


INDICTMENT. 


In an indictment for larceny wherein 
the property charged to have been 
stolen was alleged to have been * the 


yroperty of one Eusebins Emerson of 
property 


Addison,’’ and the proof was, that there 
were, in that town, two men of that 
name, father and son, and that the 
property belonged to the son, who had 
usually written his name with junior 
attached to it; it was held, that junior 
was no part of the name, and that the 
ownership, as alleged in the indict- 
ment, was sufficiently proved. State 
v. Grant, 171. 

2. On the trial of an indictment, to 
exclude confessions of guilt of the ac- 
cused on the ground of their not having 
been voluntarily made, there must ap- 
pear to have been held out some fear 
of personal injury, or hope of personal 
benefit of a temporal nature, unless 
the collateral inducement be so strong 
as to make it reasonable to believe, that 
it might have produced an untrue state- 
mentas a confession. Jb. 
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3. Where one has received money 
for himself and for another, for whom 
he acted as agent, and to whom he had 
given credit for his share, it is well al- 
leged in the indictment for larceny that 
the money was the property of the per- 
son receiving it. Jd. 


JURORS. 

Jurors are not permitted by their tes- 
timony to disclose their deliberations 
and proceedings, while consulting to- 
gether in their private room ; but the 
rule does not extend to their conduct at 
other times and in other places. Stud- 
ley v. Hall, 198. 

2. Where one of the jurors to whom 
a cause was committed had entertained 
personal hostility towards the party 
ayainst whom the verdict was returned, 
and had previously, on hearing buta 


part of the evidence on a former trial of 


the same action, expressed an opinion in 
favor of the ether party, and on being 


interrogated at the commencement of 
the present trial, had declared himself 


to be impartial; and had during this 
trial been drinking with the party in 
whose favor the verdict was returned, 
on his invitation and at his expense ; 
the verdict wus set aside, and a new 
trial granted. JA. 

3. A juror who has been implicated 
in reference to a verdict, which he may 
have given, is admissible to remove 
the ground of objection. Sawyer v. 
Hopkins, 268. 


MORTGAGE. 

Where there is a conveyance by the 
mortgagee to one who had previously 
acquired a right in the equity of re- 
demption, the rule is well established, 
that the mortgage will not be considered 
as extinguished, when it is for the in- 
terest of the grantee to have it upheld, 
unless the intention of the parties to 
extinguish it is apparent. vol v. 
Hathaway, 85. 

2. If personal property be transferred 
as security for becoming surety on a 
note, and the note is afterwards paid 
by the surety, and a new mortgage is 
then given to him of the same property 
to secure the payment of the sum thus 
paid, within a stipulated time, any 
rights acquired by the first transfer, 
must be considered as waived by taking 
the mortgage. Paul v. Llayford, 234. 
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OFFICER. 

When an officer attaches personal 
propety, he should make a true, strict, 
minute and particular return of his do- 
ings. Haynes v. Small, 14. 

2. If an officer returns on a writ, 
that he has *‘ attached one hundred and 
seventy-five yards of broadcloth, the 
property of the within named defend- 
ant,”’ it is not competent for him, in an 
action for not producing the property 
to be taken on the execution, to show 
that but thirty yards were in fact at- 
tached by him. J. 

3. If an execution be delivered to an 
officer for collection, and he pays the 
amount thereof of his own money, to the 
creditor, and retains the execution in 
his own hands until itecannot be renew- 
ed, he cannot maintain an action for his 
own benefit on the judgment in the 
name of the creditor against the debtor. 
Whittier v. Heminway, 238. 


PAYMENT. 
Where frequent settlements of ac- 
counts, with debt and credit, are made 


between the parties, and balances car- 
ried forward to new account, and no ap- 
propriations have been expressly made 
by the parties, the law will appropriate 
the credits to the extinguishment of the 
McKenzie v. Nevius, 


oldest charges. 
138. 

2. If there be no appropriation of a 
payment made by either of the parties, 
the law will appropriate it, other con- 
siderations being equal, in the first in- 
stance, to the payment of a note abso- 
lutely due to the creditor, rather than 
of one transferred to him as collateral 
security only. Bank of Portland v. 
Brown, 295. 


PRACTICE. 
Where the defendant is defaulted in 
the District Court, by his own consent, 
he cannot take exceptions to the ruling 
of the judge. Woodman v. Valentine, 


401. 

2. Courts take notice of the local di- 
visions of the State into counties, cities 
and towns; but they are not bound to 
take judicial notice of the local situation 
and distances of places in counties from 
each other. Goodwin v. Appleton, 453. 

SLANDER. 
Where the defendant, in an action 
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of slander, has pleaded a special justi- 
fication, admitting the speaking of the 
words, and averring that they were 
true, without pleading the general issue, 
the plaintiff may give evidence, other 
than what is furnished by the plea it- 
self, of the extent and degree of malice, 
actuating the defendant, in traducing 
the plaintiff, to affect the question of 
damages. Sawyer v. Hopkins, 268. 

2. And it may well be doubted 
whether the defendant, in such case, 
by relying upon his justification solely, 
and failing to sustain it, is precluded 
from giving evidence in mitigation of 
damages. Jb, 

3. In such action of slander, where it 
appeared that the plaintiff, a minister 
of the Gospel, had been tried before a 
conference upon a charge of having 
made alterations in certain charges of 
immoral conduct, signed by others 
against one of his brethren in the min- 
istry, for the purpose of procuring an 
investigation thereof; and the present 
defendant, on such trial of the present 
plaintiff, had been active against him, 
and in connection with which, the 
charge of forgery had been made by 
the present defendant against the pres- 
ent plaintiff; and the truth of which 
had been set up as a special justification 
on the present trial: a was held, that 
the plaintiff might give in evidence the 
proceedings at the trial before the con- 
ference in aggravation of the damages. 
Ib. 

4. The mere insertion of other mat- 
ter in the charges against such third 
person in an additional specification, 
would not constitute the crime of for- 
gery, unless it was done with the in- 
tent to defraud or deceive some one. 
lb. 

5. When the defendant, in an action 
of slander, has placed his defence upon 
the ground, that certain papers were 
the subjects of forgery and had been 
forged, he has no cause of complaint, if 
the presiding judge suffers the cause to 
proceed to trial, and does not instruct 
the jury that the papers were not the 
subjects of forgery, even if they were 
not so; for if the instruction had been, 
that they were not the subjects of for- 
gery, the plaintiff could not have been 
guilty of that offence, and the instruc- 
tion must then have been, that the de- 
fence had not been made out. Jd. 
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6. If the plaintiff altered those 
charges, after they had been signed, 
with praiseworthy intentions, relying 
upon that confidence he had been accus- 
tomed to experience from the brethren 
of his church, while endeavoring, in 
pursuance of their instigations origi- 
nally, to bring a member of the same de- 
nomination to an eXamination as to 
charges against him, supposed to be 
susceptible of proof, such alteration is 
nota forgery. Jb. 


TENANT IN COMMON. 

Where a trespass has been commit- 
ted upon the land of tenants in common 
and a settlement has been made with 
the trespasser by one of such tenants, 
who released him from all liability for 
the trespass, as well for his co-tenant 
as for himself, such settlement and re- 
lease binds both tenants in common. 
Bradley v. Boynton, 287. 

2. A settlement and release of a tres- 


pass necessarily operates as a transfer of 


the property, severed from the freehold, 
to the trespasser; and when a release 
of one tenant in common discharges the 
cause of action, it must have a like 
effect. 1h. 

3. Although one tenant in common 
of personal property can sell but his 
own share, and not that of his co-tenant, 
yet when they have both been deprived 
of the possession and enjoyment of it 
by a wrongdoer, their right to compen- 
sation for the injury is a joint one, and 
their remedy is by a joint action; and 
hence it is, that one of them may 
release and discharge both the joint 
right of action, and the action itself. 
Lb. 

4. One tenant in common of a chat- 
tel cannot maintain trover against his 
original co-tenant, while he remains in 
possession of the property; nor can he 
maintain such action against the vendee 
of the original co-tenant, so long as he 
continues in possession of the property, 
although claiming it as sole owner. 
Dain v. Cowing, 347. 


VENDOR AND PURCHASER. 
Where bills of a bank, which was in 
good credit at that time in that place, 
were received in exchange for other 
bills, when in fact the bank had pre- 
viously failed, but the failure was un- 
known to both parties, and each sup- 


posed the bills to be current, the loss on 
the bills is to be borne by the payer, 
and not by the receiver. Frontier 
Bank v. Morse, 88. 

2. The rule that where both parties 
are equally innocent or equally guilty, 
potior est conditio defendentis, does not 
apply to cases of money paid by mis- 
take. Jb. 

3. Where bills are thus received as 
currency, when the bank had failed, it 
is not necessary that the receiver 
should present the bills at the bank for 
payment. It is sufficient, if the payer 
was seasonably notified of the failure, 
and that the amount would be required 
of him, and that the bills, which had 
been sent to the place where the bank 
issuing them was located, would be re- 
turned to him, as soon as practicable. J. 

4. And if the payer of the bills is 
seasonably notified, and replies, that he 
will have nothing to do with the bills, 
it is not necessary that they should be 
returned by the earliest mail, or tend- 
ered tohim. Jd, 

5. Where a pair of oxen had been 
conditionally sold, but were to remain 
the property of the seller until paid for, 
and were delivered into the possession 
of the conditional purchaser, and before 
payment therefor were attached and 
taken as his property, all right of such 
purchaser to the possession was held to 
have been determined, when the owner 
informed him, that he should take back 
the oxen, and in his presence demanded 
them of the attaching officer. Lerghton 
v. Stevens, 252. 


WILL. 

Where the testator, in his will, de- 
vises certain estate to a trustee, and di- 
rects that the income shall be paid toa 
son during life, and that on the son’s 
death the principal shall be paid to cer- 
tain other persons ; the death of the son 
prior to the death of the testator, does 
not prevent the devise over from being 
eflectual. Morton v. Barrett, 257. 

2. Where the trustee cannot perform 
the duties imposed upon him by the will 
without having a legal title in the prop- 
erty devised to him in trust, he will be 
considered as taking thelegal title. Jh. 

3. If it clearly appears from the will, 
that the word her, as used therein, 
means heir appaernt, it will be so consid- 
ered in giving a construction to it. Jd. 
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Notices of New Books. 


Tue Constitution AND Revisep Sta- 
TuTes or THE Unirep Srares, aNnp 
Appritionat Laws ro 1844, Repvcep 
TO QuesTIONS AND ANSWERS; FOR 
THe Use or Scnoots anp Famities. 
By Wittiam B. Wevewoon, A. M., 
Member of the New York Bar. 
Philadelphia : published by Thomas, 
Cowperthwait & Co. 1844, 


Tuts title page reveals a work that is 
new to us, Revised Statutes of the United 
States. Pray, Mr. Wedgwood, when 
and by whom were the Statutes of the 
United States revised? A careful re- 
vision and arrangement of these Statutes 
would be a great boon to the profession ; 
but it still remains, according to our 
knowledge, among the things desiderat- 
ed, but not accomplished. 

Perhaps, the author does not intend 
to refer to a pre-existing book as the 
Rerised Statutes, but to assume that de- 
signation for his little book, particularly 
as we see that he announces himself as 
the author of the Revised Statutes of 
New York, Massachusetts, and the 
other States of the Union! ‘* In under- 
taking these works,”’ he declares in his 
Preface, ** | was fully aware that I was 
undertaking a task of immense labor.’’ 
‘* Notwithstanding the obstacles that 
presented themselves, I determined to 
make the effort; but I have found the 
task so laborious, that again and again 
should I have abandoned my undertak- 
ing, had [ not been buoyed up and cheered 
on by the pleasing anticipation that I 
might be able to carry the knowledge 
of our constitutions and important laws 
to every hamlet and cottage through 
the length and breadth of this growing 
Republic.’’ Kind, patriotic, philan- 
thropie Mr. Wedgwood ! 

Much as we value the diffusion 


of useful knowledge among the peo- 
ple, we would not have it served 
in this Wedgwood ware. Such coarse 
clay, so imperfectly baked, so awk- 
wardly shaped, is only worthy of a 
utensil for another purpose. In plain 
terms, Mr. Wedgwood’s book is an 
imposture, and he is none other than a 
legal quack. His book will rank with 
the pills and vegetable balsams which 
are recommended to the ignorant and 
credulous by sworn certificates, attest- 
ing wonderful cures. Such things have 
existed for a long time in medicine. 
They must not be received in juris- 
prudence. 

As an instance of the trumpery char- 
acter of this book, we refer to chapter 
LII. on ** Patent Right Law,’’ which is 
founded on the obsolete law of 1793. 
Since this time, the whole system of the 
patent law has been remodelled. Ac- 
cording to Mr. Wedgwood, application 
for a patent must be made to the secre- 
tary of state, and not to the commissioner 
of patents ! 

It was one of the patriotic usages of 
ancient Rome, approved by Cicero, that 
the laws of the ‘T'welve Tables should 
be taught in the schools, ut carmen ne- 
cessarium. There have been works in 
our country, among which are Mr. Sul- 
livan’s Political Class Book, Mr. Justice 
Story on the Constitution of the United 
States, Bayard on the Constitution, 
which were calculated to imbue the 
minds of children with the rudiments of 
our institutions. ‘Their works were 
inspired by the sincere desire of aid- 
ing the young, and of strengthening 
the foundations of the commonwealth. 
Mr. Wedgwood’s books, if we may 
judge from that before us, like Peter 
Pindar’s razors, were only made to 
sell. 
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NOTICES OF 


Dicest or Tue Decisions or tur Svu- 
PREME Courts OF THE STATES OF IN- 
DIANA AND ILLINOIS, AND THE Cir- 
cuit Court or THE UNirep Srares, 
FOR THE SEVENTH Circuit. By 
Cuar.es Gitman, Counsellor at Law. 
Columbus: Published by Henry W. 
Derby, 1844. 


When this work was announced as be- 
ing in press, we took occasion to speak 
of Mr. Gilman as well adapted to the 
undertaking upon which we were glad 
to hear that he had entered. Our ex- 
pectations have been more than equalled, 
and the elegant volume before us is at 
onee creditable to the author and the 
publishers In point of mechanical ex- 
ecution, we have seen no work from the 
west, that excels thys one ; and by me- 
chanical execution, we refer not merely 
to the paper and type, but also to the gen- 
eral appearance of the book, the page and 
the attention which seems to have been 
paid to all the minutia of that depart- 
ment. 

Of the work itself it is not possible for 
us to speak with very great particular- 


ity, inasmuch as the true test of a digest 
is best found in the practical labors of 


the profession. We regard the author 
of such a work something in the light 
of the indorser of a note payable many 
years hence ; for the main responsibility 
is most felt long after the work is put into 
circulation. But from our knowledge of 
Mr. Gilman — the general appearance 
of his digest — and the examination we 
have given it, we do not hesitate to say, 
that it will be almost indispensable to the 
bar in the cireuit and States whose re- 
ports it includes ; and eminently useful 
to practitioners throughout the union. 


Tue Town Orricer. A Dicest or 
THE Laws or MASSACHUSETTS IN RE- 
LATION TO THE Powers, DuTIEs AND 
Liaemities or Towns, anp or Town 
Orricers ; with THE Necessary 
Forms. By Bensamin F. Tuomas, 


VOL. VIII. — NO. I. 


NEW BOOKS. 9 


Counsellor at Law. Worcester: Pub- 
lished by Warren Lazell. 1845, 


This work, by the judge of probate for 
Worcester county, will be found a de- 
sirable assistant to all town officers in 
New England, as their duties are in 
general the same. We are sure that 
no man who is called upon to exercise 
the responsible and often difficult duties 
of administering town alfiirs, can afford 
to be without this convenient lithe man- 
ual. It gives us pleasure to see that 
some of the able lawyers in the interior 
are turning their attention to preparing 
law books, and also that they are pub- 
lishing them at home. We trust that 
practical wisdom and cheapness will 
thus be insured, two luxuries that are 
highly desirable abolt this time. 


New Encuanpo Snuerirr: rere a Dr- 
GEST OF THE Laws or Massacuvu- 
SETTS RELATING TO SHERIFFS, JAIL- 
ERS, CORONERS AND CONSTABLES. 
Wirn Coriovs Forms. By Cuartes 
W. Hartsnorn, Counsellor at Law. 
Worcester: Published by Warren 
Lazell. 1844. 


This is a carefully prepared digest of 
the law relating to sheriffs, jailers, corv- 
ners and constables ; and although it is 
made with particular reference to the 
laws of Massachusetts, yet it will be 
found useful throughout New England, 
and in many other states, inasmuch as 
the various statute regulations upon this 
subject throughout the union have cer- 
tain common features; and the work, 
moreover, contains references to the 
principal cases in England and America. 
It is the production of a careful, patient 
and accurate lawyer, who holds a re- 
sponsible office in Massachusetts. Like 
the Town Officer, it is well executed, 
in a convenient form, at a moderate price, 
and is worth its price ten times over to 
every practitioner and sheriff in New 
England. 
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Intelligence and sliscellann. 


Case or Tawett. Few criminal 
trials have excited more interest in Eng- 
land, for the last quarter of a century, 
than that of John Tawell, who was re- 
cently executed for the murder of Sarah 
Hart. All the newspapers in the king- 
dom were filled with the details of the 
case, and seemed to be actuated by an 
earnestness and zeal, united with a fe- 
rocity of expression towards the pris- 
oner, that has no parallel in our own 
country. One is at a loss which to 
wonder at the most, the celerity with 
which Tawell was arrested, tried and 
executed, or the brutality which seemed 
to gloat over the blood of the wretched 
victim, after he had expiated his offence 
on the gallows. We are sorry to see 
that the case has been referred to in 
some of the American papers, as a fit 
example for imitation, and a contrast 
run between the slow proceedings here 
in criminal cases and those in England. 
Whatever delays our courts may be 
charged with in civil causes, we desire, 
as a general thing, to see no more de- 
spatch in criminal matters. In the name 
of justice let every man who is charged 
with crime have a most patient and de- 
liberate trial, and Jet the humane max- 
im of law, that it is better for nine 
guilty men to escape, than that one 
innocent man should be condemned, be 
carried out in all its integrity. Eng- 
land is the last country whose example 
in criminal Jegislation or jurisprudence, 
we desire to see imitated here. <A 
country whose criminal code, until within 
afew years, was more cruel than that 
of Draco, where innocent men have 
been repeatedly executed — where lynch 
law has, at different periods, held com- 
plete possession of the courts — where 
judges have been the mightiest engines 


of corruption and tyranny, —a country 
in which a lord chancellor, within half 
a century, boasted in the house of lords, 
that he had left a man to be executed 
for horse stealing, because some skele- 
ton keys were found in his pocket, and 
where a verdict of guilty of murder was 
within a year extorted from a jury by 
actual starvation, — we have no desire 
to see our criminal code, or the admin- 
istration of it, made to resemble that of 
England more than it now does; nor do 
we doubt that we have improved upon 
the mother country in this respect. 
For every guilty man who has escaped 
punishment here, since the declaration 
of independence, we will undertake to 
point out two in England ; and for ev- 
ery innocent person who has been pun- 
ished here, we will show ten in that 
country. 

In the case of Tawell, there seems to 
be no reason to doubt his guilt: but we 
see no occasion for so much exultation 
at his conviction. And we doubt 
whether there is a country in the world 
where the most minute and disgusting 
details of the whole case — the history 
of the prisoner and of his connection 
with Sarah Hart, and of his last mo- 
ments — would have been spread out at 
so much length, and at so much ex- 
pense. Reporters were actually sent 
from the leading newspapers in London 


to write daily letters from the time of 


his condemnation to his execution. Dur- 
ing this time, all his acts and expres- 
sions, his interviews with his friends, 
and his conversation with his spiritual 
adviser — facts consisting mostly of the 
raciest food for the least refined tastes — 
were daily spread before the public 
with a minuteness truly remarkable. 
Since Tawell’s execution some of the 
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magazines are discussing the conduct of 
his counsel, and abusing them in good 
round terms, for nearly succeeding in 
getting a verdict of acquittal, and at the 
same time suggesting another line of 
defence that would probably have been 
successful! In this latter point of view, 
the case has some points of interest 
here, as it dves seem that the learned 
counsel for Tawell rather mistook the 
strongest line of defence, and we take 
occasion to present upon this point the 
views of a writer in the Law Maga- 
zine. 

The material evidence was in sub- 
stance this: John Tawell having two 
children by his mistress, Sarah Hart, 
and wishing to marry advantageously, 
and to sustain a high character for re- 
ligion and benevolence, as well as to 
secure readmission as a quaker, (an 
honor he had previously forfeited when 
transported for forgery,) prevails upon 
the woman to go into seclusion for his 
sake, and become dead even to her own 
family and the world: to this she gen- 
erously consents : he allows her an in- 
come of 50/, per annum, which he pays 
irregularly ; on the last visit to her, he 
asks her to be alone when he next calls 
to bring her the money, naming the day 
of the murder: the day previous to 
which he purchases prussic acid from a 
chemist. On the afternoon of the day 
of the murder, he informs a waiter at a 
tavern that he is going to dine out in 
town; in the course of the evening Sa- 
rah Hart, who resides at Slough, is 
seen bringing a bottle of porter to her 
lodging, because ‘* her friend, she says, 
is come to see her;’’ a few minutes 
after, moans are heard in her house; a 
neighbor alarmed goes to see what is 
the matter, and at the wicket gate 
meets a man whom she afterwards iden- 
tifies as Tawell; he is agitated; he 
can scarcely undo the gate ; when asked 
what is the matter with Mrs. Hart, he 
makes no answer, but hurries away ; 
he is seen by clear-memoried witnesses 
going first to the station, then back to 
Herschel House, then again to the sta- 
tion, and thence to London by the rail- 
way. Meantime Sarah Hart is found 
on the floor dying; a bottle half filled 
with porter and two glasses are standing 
on the table ; water is attempted to be 
given to her, in vain; she dies; she is 
opened, and prussic acid, by certain 


tests, found in her stomach, together 
with porter and apple, but no apple 
pips. A telegraphic despatch precedes 
John Tawell to London ; he is followed 
by the police. ‘he next day he goes 
again to the chemist fur more prussic 
acid, saying he had broken the bottle 
and lost the last he bought; he is then 
apprehended, and first denies that he 
was at all at Slough on the day of the 
murder; he then consults with counsel, 
and confesses he was there —that Sa- 
rah Hart had pestered him for money — 
that she was a bad woman, and that he 
had refused to give her more; on which 
she suddenly poured something into the 
porter and drank it off —that he be- 
lieved she was only pretending to have 
poisoned herself, and he came away : 
every search is made, and no phial is 
found which could have contained the 
prussic acid he alleged she took. This 
was the evidence against John Tawell, 
shaken in no one single point. What 
was the defence of Mr. Kelly? 

This: The report in the Times in- 
forms us that Mr. Kelly ‘ commenced 
his speech in defence of the prisoner, 
appearing to be much affected, for tears 
stood in his eyes as in a low tone he de- 
clared that he rose,’ &c., and then 
apologized for betraying 2 ‘ momentary 
weakness.’ ‘Tears were the first at- 
tack on the sensibilities of the jury. 
But Mr. Kelly has not done crying. 
He reads a letter from the wife of 'Ta- 
well, a letter written before the occur- 
rence, on new year’s day, —one full of 
ordinary chat about the produce of the 
twopenny post, the names of the visiters 
who called at the house, and that Sarah 
invited Eliza to dine off turkey, begin- 
ning and concluding with expressions 
of endearment quite as ordinary from a 
wife toa husband whom she had no 
reason to suspect to be a murderer ; 
whereupon Mr. Kelly cries again! 
‘The learned counsel, (says the re- 
porter,) shed tears once or twice while 
reading this letter, and then proceeded 
to say, that no man could receive such 
a letter as that, and do an act which 
would make his affectionate wife a wi- 
dow, and his children fathérless!!!’ 
That is to say, that a man capable of 
being a murderer could by no possibility 
be a hypocrite also, and have beguiled 
his wife into a belief that he was wor- 
thy of her affection! ‘The crying has 
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been condemned as the weakest part of 
the defence. We think it incomparably 
the strongest. The Aylesbury jury 
melted like their own butter. Never 
were tears more impressive on the minds 
and logic of yeomen. How could that 
man be guilty of murder whose coun- 
sel’s 
* orief 
Bears such an emphasis? Whose phrase of 
sorrow 
Conjures the wandering stars and make them 
stand 
Like wonder-wounded hearers ?” 


Mr. Kelly had doubtless read, in the 
memoirs of Lord Abinger, how a sym- 
pathetic juryman held out because he 
could not bring himself to believe that 
the counsel for the defendants could 
shed real tears if he thought them guil- 
ty. A barrister who was present as- 
serts that though he did not see Mr. 
Kelly ery, he can vouch for it that his 
junior, and a witness for the prisoner, 
sobbed in chorus. The tears washed 
down the defence, which it certainly 
would have been somewhat difficult to 
swallow dry. It consisted, first, in the 
suggestion that Sarah Hart was suffo- 
eated by the water given to her; and 
secondly, that she was not; but that 
she was poisoned by apple pips, which, 
Mr. Kelly assured the jury, might of 
themselves produce prussic acid ; and 
so they certainly might, two conditions 
only being essential to it, — first, that 
Sarah Hart should have swallowed ap- 
ple pips, and secondly, that the human 
stomach should perform the process of 
distillation. Unfortunately neither of 
these conditions existed. Mr. Kelly 
also contended that the surgeon who 
had not previously seen death produced 
by prussic acid was incompetent to 
speak to its effect; no attempt being 
made to show that he was incompetent 
to speak to its existence in a quantity 
sufficient to cause death. Mr. Kelly is 
an orator of no mean order, and never 
were twelve men of Bucks more vigor- 
ously stormed with the artillery of appeal. 
We repeat it, the defence, such as we 
have briefly sketched it, was, we are well 
assured, wellnigh successful. We can 
perfectly believe it. Fortunately it was 
sufficiently irrational to vanish before 
the reflection of a night’s rest, and the 
vigorous restorative of judicial com- 
ment, But supposing that the defence 
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taken, instead of contradicting Tawell's 
own statement, had followed and forti- 
fied it? Suppose a vivid picture had 
been drawn of the probability of sudden 
suicide by a woman outraged by the 
prospect of abandonment, in presence 
of the accused. with none to witness his 
innocence, and every attendant circum- 
stance to ensure and feed suspicion that 
the act was his: he as achemist must 
have known her recovery hopeless, and 
humanity would have afforded no motive 
to stay his flight. ‘True it is that a 
wise discretion would forbid flight, and 
suggest the prudence of the course 
which Mr. Baron Parke thought it some 
proof of guilt the prisoner did not adopt.' 
But does every man exercise the wisest 
discretion in all emergencies and at 
times of violent emotion’? And what 
more likely to dispel discretion and to 
induce the rashest act in the most inno- 
cent man, than a sudden and violent 
death before his eyes, with the horror 
of a charge of murder, against which no 
means of disproof exists? It is not 


very long since, we learn that this case 


occurred. A man visited his mistress, 
who had fallen into habits of intoxica- 
tion, after many warnings, to take a 
final leave of her. She retired for a 
moment, and returning, told him she 
had poisoned herself with laudanum. 
He dishelieved her, but faneying shortly 
afier that he perceived her becoming 
drowsy, he rushed to a chemist, who 
brought a stomach-pump and discharged 
enough laudanum to have killed three 
women. She being restored, avowed 
her act: but supposing the woman had 
chosen the more fashionable resource of 
prussic acid, and, like ‘Tawell, the man 
had happened to have an interest in her 
death, and that this, together with the 
apparent facility of his eseape by flight 
had flashed on his mind, and overcome 
discretion, might not his imprudence 
have hanged him in spite of his iano- 
cence? This defence, added to the 
proofs of Tawell’s character and the in- 





1 His lordship said that if Tawell’s story 
were true, “ one would suppose that instead 
of walking away from the Sane and denying 
he had been there at all, he would have 
waited to see if the deceased really had taken 
poison, and be the first to call for assist- 
ance.” This is erroneous; there could be no 
doubt of death, and no use in assistance. 











adequacy of the motive to murder, 
would in all human probability have 
balked justice in his case. We pre- 
sent this line of defence not for its 
strength, but to show how easily a plau- 
sible fallacy might triumph over the 
common sense of juries, especially 
where the accused has added the ac- 
complishments of a hypocrite to the vil- 
lany of a murderer, and given opportu- 
nity to counsel to weep over his virtues 
with all the most approved ‘ forms, 
modes, shews of grief, the trappings 
and the suits of woe.’ 


A Letter or Junge Daceetrr. — 
The following letter, written by Da- 
vid Daggett, the late distinguished law- 
yer and judge,’of Connecticut, was 
found among the papers of a gentle- 
man of Boston, recently deceased. To 
whom the letter was addressed does not 
appear. It contains valuable sugges- 
tions, and is interesting as containing the 
opinions of a lawyer of the old school. 


Gentlemen, —I suggested to some of 
you the other evening that | had a trea- 
tise on the study of the law, which you 
might read. I now send it. I have not 
looked into it these many years. Its 
perusal once gratified me, and it may 
afford you amusement and profit. Old 
men are disposed to give advice as 
singers often sing when unsought, and 
young men have the important privi- 
lege, if it be worth nothing, of treating 
it accordingly. Having been almost 
thirty-eight years in the practice of law, 
and having always deemed it honorable, 
I feel no little interest in the suecess of 
all young men destined to it. I know 
it has often been, and still is, reproached. 
This, in no small degree, is to be as- 
eribed to the unworthy conduct and 
character of some of its followers. Pet- 
tifoggers in the law, quacks in medicine, 
and impostors in the desk, are too insig- 
nificant to claim notice, except to be de- 
graded so low that they cannot bring 
odium on the worthy members of the 
profession to which they pretend to be- 
long. 

The practice of the Jaw, when con- 
ducted by men of probity and talents, is 
an elevated employment, and entitled 
to high consideration. No man can 
justly claim a more proud eminence than 
a lawyer in the first rank of his pro- 
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fession ; to attain this great earthly dis- 
tinction is worthy the ambition of a 
noble mind. ‘True it is, it cannot be 
reached without labor, patience, perse- 
verance, industry, a considerable share 
of talent, and the faculty of commu- 
nicating ideas with some facility. What 
then’ When and where have great 
objects been accomplished without cor- 
responding exertions! It is said a man 
must be born a poet. It was never 
said, that a man might be born a Jaw- 
yer. ‘The mind should be thoroughly 
imbued with legal science. This will 
require much learning, research and re- 
flection. ‘The science is forbidding and 
perplexed ; Coke and Blackstone are 
far less agreeable companions than an 
accomplished woman, and Fearne on 
Contingent Remainders is far less amus- 
ing than Ivanhoe or Guy Mannering. 
The student, at the commencement of 
his labors, must resolve to encounter 
and overcome difficulties, and this reso- 
Jution must influence him in all his pro- 
gress to the bar and at the bar, through 
life. In this respect, as well as others, 
the science resembles mathematics. 
The late Chief Justice Parsons, of 
Massachusetts, the most profound Jaw- 
yer of his day, in one of the reported 
cases, reasons algebraically throughout 
his argument. The benefit of close 
application is happily illustrated by a 


remark which I have seen or heard. If 


a man were to look at the heavens ina 
clear night, his first vision would em- 
brace but few stars; by continued gaze, 
they will ultimately multiply. . . A Jaw- 
yer should understand human nature, 
The springs of action, as they are found 
in judges, jurors, witnesses and oppos- 
ing counsel, must often be touched, to 
know how and when to touch them ; to 
select the mollia tempora fandi, to allay 
prejudices and to control passions, re- 
quires skill and judgment. Here, as 
everywhere else, discretion, a certain 
old fashioned virtue, and faintly called 
common sense, is eminently usetul, nay, 
indispensable. The exercise of this 
quality will at least prevent a lawyer 
from injuring the cause which he 'es- 
pouses, a fault not uncommon, though 
extremely disgraceful. His client never 
gave him a fee to betray his interest by 
his carelessness, his folly, or his wick- 
edness. 

The student and the practising law- 
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yer should be always in court. He 
should breathe this atmosphere. In 
court a thousand nameless things can 
be learned which ean be learned no- 
where else. The book of books — the 
bible, — and next to that, Shakspeare, 
should be read and understood. They 
may also, sometimes, be quoted to great 
advantage; the former never but with 
reverence ; the latter, never pedantic- 
ally. ‘lo mistake one for the other, as 
the late celebrated Mr. * * * * * * * * did, 
is disgraceful. He once used, in the 
heat of argument, the expression ‘* outer 
darkness,’’ and immediately added, ‘‘ as 
the immortal Shakspeare says’! ! 
It will seem strange that it should be 
necessary to say that a lawyer should 
read well, yet it is a fact, that few law- 
vers possess this ordinary talent; few 
who read with propriety ; very few, with 
ease and elegance. A lawyer should 
devote himself to his profession; he 
should not be a merchant, a farmer, a 
lay preacher, or a politician. It may be 
asked why the author of this remark 
had so often been in political lite? The 


reply should be, because he was not 


wise. Every hour away from his pro- 
fessional studies and pursuits has been 
away from his duty, and he has felt the 
evil in his purse, if nototherwise. The 
young men of this day will meet with 
obstacles at the bar which have not al- 
ways existed. ‘The number of the pro- 
fession have greatly increased, and 
much more talent and learning is dis- 
played. The encouragements also are 
greater; the practice is more free from 
chicanery, and, of course, more honora- 
ble. The manners of the gentleman 
more polished. Vulgarity and low men 
discountenanced. ‘Talents are more re- 
spected; the reward superior, and the 
fame more brilliant. ‘The books, a list 
of which is subjoined, with the statutes 
and treatises on law in the state in 
which he is to reside, if read and digest- 
ed, will furnish the student with suffi- 
cient legal principles ; after all, the ad- 
vocate must not only be well versed in 
elementary law, but well acquainted 
with the reports of eases, and the prac- 
tical part of the profession. An acute 
and learned lawyer may be an unpopu- 
lar advocate. A razor made of the best 
materials, and well set, may wound 
when it cuts. Its edge should not enly 
be sharp, but smooth. ‘The undersigned 
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is not an instructer; his apology for 
obtruding this hasty scroll upon the 
young gentlemen to whom it is ad- 
dressed, is, that the success of the stu- 
dent and the respectability of the pro- 
fession of the law lie near the heart of 
their friend, Davin Daccerr. 


Newsparer Reportine. —In Eng- 
land it is not uncommon for men of 
jearning and marked ability to be con- 
nected with the press in the capacity 
of reporters. Those who furnish the 
proceedings of the higher courts, in 
particular, are necessarily lawyers of 
respectability. And all who are familiar 
with the pringipal London newspapers 
are aware, that the law departments 
must be under the control of gentlemen, 
who are not merely acquainted with 
technical terms, for, in addition to this, 
it is evident that no inconsiderable 
share of legal knowledge is also requi- 
site to prepare the reports of intricate 
cases with so much clearness and ac- 
curacy. It is well known that some of 
the most distinguished members of the 
English bar, now living, have been 
connected with the newspaper press 
in the capacity of reporters. Among 
others, Lord Campbell, who has reached 
the highest point of professional dis- 
tinction. 

Some difficulty has recently occurred, 
however, in connection with the London 
Times and Serjeant Talfourd, that has 
Jed to an animated discussion of the 
propriety of permitting barristers on ctr- 
cuit to perform the office of reporters 
for the newspapers. One circuit, the 
Oxford, has passed a resolution, pro- 
hibiting all barristers on it from report- 
ing for any newspapers: others con- 
template doing so. The immediate 
occasion of this illustrates the firmness 
and tenacity with which the English bar 
cling to their rights, and refuse to al- 
low the least injustice to be done to any 
of their number, who may have offend- 
ed some minor official of a newspaper 
establishment. It seems that the injury 
done to Serjeant Talfourd is the utter 
exclusion of his name from the reports 
of the leading journal of the country, in 
which publicity is always first sought, 
and from which exclusion is the most 
significant and injurious. They who 
are aware, (says the Law Magazine) of 
the tenure by which a professional po- 








sition is ever held at the bar, how con- 
tingent is its permanence on the various 
and secret influences on opinion not 
always well informed or wisely guided, 
will well understand the effect, alike on 
the prosperity and fame of an advocate, 
liable to be produeed by the suppression 
of the usual modes of publicity to his 
progress and successes. 

The reporter of the Times was called 
upon for an explanation by the circuit 
for this conduct; his reply was, that 
he had fairly and properly reported 
Serjeant Talfourd’s name, and that the 
erasure of it must have occurred at the 
Times office. He subsequently read to 
the circuit a letter addressed by him to 
the person in the Times office, to whom 
his reports were also directed ; in this 
letter he complained of the omission, 
and sought the means of vindicating his 
own conduct from the imputation cast 
upon him. He also read a reply to it 
from the Times office, * couched in 
coarse and vulgar insolence,’’ contain- 
ing a refusal to give any explanation 
for the satisfaction of the cireuit, or to 
gratify the ‘‘vanity’’ of any of its 
members. ‘The circuit then passed the 
resolution already named, and append- 
ed to it a vote, of which the object was 
to express the satisfaction of the circuit 
with the reporter’s conduct in the whole 
affair. 

The Law Magazine approves of the 
conduct of the bar. If, it says, its 
members are liable, through the ar- 
rangements of newspapers, and the 
class of persons into whose hands re- 
ports fall, to be thus subjected to im- 
putation or suspicion of base conduct, 
then the office of reporter is incompati- 
ble with the dignity of their position 
alike as barristers and gentlemen. 


Encuisu Lecan Inreiicence. — 
Her majesty has appointed commis- 
sioners for inquiring into the expedien- 
cy of altering the circuits of the judges 
in England and Wales. ‘They are as 
follow: Mr. Baron Parke, Mr. Baron 
Alderson, Mr. Justice Coleridge, the 
Hon. James Stuart Wortley, Mr. 
Fitzroy Kelly, Q. C., Mr. Whateley, 
Q. C., Mr. John Greenwood, Sir Wil- 
liam Heathcote, Bart., Mr. Edward 
Denison, Mr. T. G. B. Estcourt. The 
decision is not yet announced, but we 
believe it will relieve the northern cir- 
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cuit of York, and enlarge the Midland 
and probably the Norfolk circuits. 

Several gentlemen have been ele- 
vated to the rank of queen’s counsel, 
amongst them are Messrs. A. Hay- 
ward, (late editor of the Law Maga- 
zine,) Humfrey, Butt, Lee, Parry, 
Wood and Russell Gurney, &c. The 
omission of Mr. Montague Chambers 
from this list, has given rise to just and 
severe reprobation. 

The office of chief justice of New 
South Wales has become vacant by the 
death of Sir James Dowling, a gentle- 
man of the highest character, most de- 
servedly esteemed in the colony. The 
appointment is to be filled by a gentle- 
man already in the colony. 

An important arrangement is said to 
be in contemplation — namely, the crea- 
tion of a fourth court at Westminster, 
which the growth of business has long 
required. 


Wotch- Pot. 


It seemeth that this word hotch-pot, is in English a pudding, 


for in this pudding is not commuenty put one thing alone, but 
= thing with other things put together. — Litleton, § 287, 
‘ a. 


For the first time, we believe, since the es- 
tablishment of this journal, we have some 
notes of a few decisions by the superior court 
of Vermont. The reason for this apparent 
neglect on our part of a state where the bar 
is as iespectable as in any other of the United 
States, and where, we are happy lo say, a 
goodly number of the Law Reporter is sent 
every month, has arisen simply from the fact 
that none of our friends or subscribers there 
have ever sent us any notes of the decisions, 
excepting several well reasoned opinions of 
the United States district court for which we 
have been indebted to Judge Prentiss. The 
cases in the present number we take from the 
Vermont Patriot of March 22, for which 
newspaper they were re pared by a mie mber 
of the bar. Among the cases we have been 


amused by that of Orcutt v. The Town of 


Roxbury. We have heard worse stories told 
at temperance meetings, and we insert the 
facts in this connection for the benefit of 
those “miscellaneous gentlemen” whose 
reading of our journal never extends beyond 
“ Hotch-Pot.” The case referred to was an 
action of assumpsit against the town of Rox- 
bury upon the following facts; More than 
twelve years ago the defendant, in public 
town meeting, proposed that the meetings of 
the town be holden at his house, and all he 
would ask would be a license to sel! liquors 
on town meeting days ; that thereafter, fora 
number of years, the town meetings were 
holden at the dwelling house of defendant, 
and whenever he asked license to sell liquors 
it was granted him, and he sold liquors upon 
those occasions, and received pay for the 
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same. The defendant proved that some years 
ago, he tried to induce the town to build a 
town house, and in a public town meeting 
called for considering this subject, told the 
town that he would not have the meetings 
holden at his house any longer. After this 
the meetings were holden there until 1842. 
The county court instructed the jury that the 
plaintiff could not recover against the town 
unless he distinctly notified that he should 
ask pay for the use of his house, &e. The 
supreme court, by Hebard, J., affirmed the 
judgment of the county court and decided 
upon the facts that the plainulf could not re- 
cover. 

J. L. Buck, for plaintiff. J. B. Peck, for 
defendant. 


In a recent debate in parliament upon the 
English universities, it was asserted, that 
college honors were only useful as a means 
of temporary favor amongst a man's cotem- 
poraries, and that they produced no ultimate 
good. In answer to this Mr. Goulburn, 
chancellor of the exchequer, suid, that the 
men who had attained the highest honors at 
the bar, were the men who attained the high- 
est honors at the university. How did it 
stand with respect to the judges and the 
bar, at this moment? The lord chancellor, 
senior wrangler — high honors at the univer- 
sity — high honors in political and legal life ; 
Lord Langdale, the present master of the 
rolls, senior wrangler at Cambridge ; Sir F. 
Pollock, senior wrangler ; Chief Justice Tin- 
dal, senior wrangler; Sir L. Shadwell, se- 
nior wrangler ; Baron Alderson, senior wrang- 
ler; Mr. Justice Maule, also senior wrangler ; 
Baron Parke, another ; and Mr. Justice Colt- 


Diep, in Salem, on Thursday, May 8, the 
Hon. Leverett SALTONSTALL, aged 64, 
He was a descendant of Sir Richard Salton- 
stall, the first named associate of the six 
original patentees of the colony of Massa- 
chusetts Bay, and who was appointed first 
assistant. He was graduated at Harvard 
College in 1802, studied law with the late 
Mr. Prescott, and established himself at 
Salem, in 1805. He soon became distin- 
guished at the bar, entering on a large and 
successful professional business. He was 
an able and eloquent advocate, and a learned 
and faithful lawyer. At an early period he 
entered into political life, and filled several 
important stations in the state and national 
legislature. “His private life was an ex- 
ample and illustration of the social and do- 
mestic virtues; he was just, kind, disin- 
terested, frank, magnanimous, and honora- 


OBITUARY NOTICE. 


man another ; all of them men attaining to 
the most eminent distinction, both in classics 
and in science, at the universities, and 
marching at once straightforward to the head 
of their profession, on emerging from that 
school which they were now told rendered 
= unfit for the ordinary occupations of 
ile, 


Complaint is often made that jurors usurp 
the prerogative of judges, and undertake to 
= upon the law as well as the facts. But 
las it ever occurred to those who make this 
complaint, that judges sometimes undertake 
to instruct the Jury upon the facts as well as 
the law? If the bench forgets its duty in 
this respect, there is less reason for surprise 
that juries do likewise. We have heard two 
judges in Massachusetts charge the jury 
many times, when we were unable to learn 
which way they thought the case should go, 
or how they were biased. ‘This is rare, and 
therefore to be mentioned. 


Judge Ward, of the common pleas, has held 
the April term in Boston, to the great satis- 
faction of the bar. He is prompt, courteous, 
able, and impartial, He has cleared the 
docket; and fined a defendant #40 for con- 
tempt of court, in abusing a jury who return- 
ed a verdict against him. ‘I'he last named 
act pleased everybody, except, perhaps, the 
culprit himself, 


H. G, O. Colby, Esq. of New Bedford, a 
well-read lawyer and an able advocate, has 
been appointed a judge of the court of com- 
mon pleas under the act of 1845. 


ble, —bountiful to the poor, and an ardent 
friend and liberal benefactor of institutions 
ot learning and charity. He was a member 
of the American Academy of Arts and Sci- 
ences, and of the Massachusetts Historical 
Society. The degree of Doctor of Laws was 
conferred on him by Harvard College. He 
cherished an ardent affection for the places 
of his education, Harvard College and Phil- 
lips’s Exeter Academy; in his will he has 
made a bequest of books to be added to the 
library of the latter, and to the former he has 
given a legacy to increase the fund long 
since bequeathed to it by his ancestors.” 
On the occasion of Mr. Saltonstall's death 
suitable resolutions were adopted by the Es- 
sex har, which were presented to the su- 
preme court by Benjamin Merrill, and to 
which Judge Wilde replied at considerable 
length, and with deep sensibility. 





